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“Coverage for legal expense is a 
new employee benefit whose time 
has come.” So says a recognized 
personnel research firm based in 
the Northeast. 

Between 1974 and 1976 there was 
a 300% increase in the number of 
people covered by a group legal 
plan. Today, throughout the U.S., 
there are more than 2,000,000 
people with group legal coverage. 

Where group dental expense 
coverage followed on the heels of 
basic medical coverage nation- 
wide, insurance advisors tell us that 
legal is rapidly following dental. 
What then is the track record of 
dental coverage? 

Our research shows the following 
statistics so far as the number of 
Americans with dental coverage 
and the percentage of our 
population: 

1970 - 12,000,000 — 6% 
1978 - 48,000,000 — 21% 
(Projected) 

1985 - 77,000,000 — 38% 

If these prognostications are true, 
what is The Florida Bar doing about 
accommodating the increasing 
interest in group legal expense 
coverage, or, prepaid legal 
services? 

Prepaid legal services is not new. 
Early in the 70’s it was the hot item 
among the smorgasbord of all bar 
association projects. Then it just 
didn’t catch on. 

Employee groups, labor unions 
and consumer groups were just not 
demanding these services and the 
need had not surfaced. In some 
areas of the country, such as 
California, there was a demand and 
soon there were more than 500 
active prepaid plans in force. 


VOLUME 52, NUMBER 10, DECEMBER 1978 


Membership Services - Prepaid Legal Services 


In Florida, the acceptance and 
demand were gradual. Today, we 
have only 20 active prepaid plans 
and all of them are closed pane. 
plans, i.e., where one lawyer or law 
firm serves one or more groups. 
These plans are servicing 
approximately 3,000 Floridians. 

The Board of Governors 
recognized the need for action in 
this area. At its July 1978 meeting, it 
authorized the formation of a 
nonprofit corporation, now called 
Florida Lawyers’ Prepaid Legal 
Services Corporation, Inc., to 
formulate a statewide open panel 
prepaid legal service plan with 
open participation for all members 
of The Florida Bar. 

As reported in the News and 
Journal, the corporation has been 
formed and is active. Its board of 
directors includes the most 
knowledgeable lawyers in Florida 
on the subject of group legal 
services, such as its president, Louie 
N. Adcock, Jr., St. Petersburg; 
Ainslee R. Ferdie, Coral Gables; 
Martha W. Barnett, Lakeland; as 
well as a consumer representative, 
Carl Anderson, manager of the 
Orlando Federal Credit Union; an 
insurance consultant, Robert Siver, 
Clearwater; Paul B. Comstock, 
president, Lawyers’ Title Guaranty 
Fund; and two Bar officers, L. 
David Shear and the undersigned. 

The board of directors met in 
September and October. At these 
two meetings, the board heard 
considerable testimony from 
experts within the commercial 
insurance industry as well as other 
out-of-state bar representatives 
experienced with prepaid plans. 
The first decision facing the board 


YOURS 


is whether to join with a 
commercial insurance company or, 
in effect, go it on our own. Both 
have advantages. Funding, 
marketing know how, service 
facilities can all be immediately 
supplied by joining with an 
insurance company. Creating our 
own vehicle ensures absolute 
control by Florida lawyers 
offering to the public a strictly Bar 
sponsored and operated program. 
To do the latter requires support 
from a large segment of the Bar. 
Marketing a prepaid legal service 
plan is critical to achieving success. 
Marketing takes funding. The 
board is hopeful that interested 
participating lawyers would be 
willing to advance approximately 
$100 each to raise between $150,000 
and $250,000 to secure the essential 
preliminary funding before 
premiums are received. 

North Carolina’s State Bar 
followed this latter approach and 
after two years has 1700 insured. It 
is just now breaking even 
financially. The board of directors 
believes we in Florida can do much 
better than our Tarheel cousins with 
better marketing and funding 
procedures and benefiting from 
their miscues. 

So be on the lookout in the next 
six months for a call for moral and 
financial support. 

As one Florida lawyer recently 
remarked to President Louie 
Adcock, “It’s great that The Florida 
Bar is initiating a program that will 
help all Florida lawyers while 
meeting a definite public need.” 
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In the Matter of the Bench 


The underpinning of our 
democracy is a free and unfettered 
judiciary — it is the linchpin, the 
sine qua non which makes us, as 
lawyers, integral parts of the 
administration of justice. What 
would be our professional role if the 
judges were not insulated by a 
fierce independence of spirit and 
action? If they did not display a 
measured and aloof disinterested- 
ness in accord with the 
recommendations of the American 
Bar Association and the precepts of 
American justice? We would 
become merely hatchetmen for the 
executive machinery of govern- 
ment or lobbyists for our clients. 
Examples exist in the totalitarian 
and monolithic societies: dramatic 
posturings of the soi-disant lawyers 
who practice (read: playact) a form 
of thespian endeavor culminating in 
a foregone denouement. True, the 
dramatic often is involved in our 
professional lives, but it is merely 
contrapuntal to the exercise of our 
sworn duties. The medium is not 
the (only) message; the content is 
yet the weight to tip the scales. 

Thus, lawyers must protect and 


PRESIDENT PAGE 


preserve the integrity of the bench 
by: 


1. Asserting, wherever it may be 
effective or of interest, that the 
compensation paid to judges be 
sufficient for the responsibility 
imposed and predicated upon 
analogous community criteria, for 
Next to permanency in office, nothing can 
contribute more to the independence of the 


judges than a fixed provision for their 
support. 


Alexander Hamilton: The Federalist, 1788 


2. Scrupulously refraining from 
ex parte communications, or 
“chambering,” designed to procure 
judicial action in the absence of 
interests to be affected thereby 
(exclusive, of course, where the law 
provides for ex parte application). 

Relying upon friendship, 
political nexus, social contact and 
the like to gain advantage is 
invidious, a despicable practice 
demeaning to the acting party, a 
gross embarrassment to the court 
being imposed upon and a violation 
of moral and legal precepts. There 
is a social contract in effect for a 
party using the forum, viz, an 
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obligation to labor within the rules 
thereof. 

The Florida Bar, as an institution, 
has enjoyed excellent cooperation 
from the communications media 
and, therefore, we trust we have 
refined our remarks to the narrow 
issue we are addressing: the strong 
pressures exerted by the media, 
consciously or otherwise, upon the 
judicial process and behavior. I 
believe that the Fourth Estate 
protection granted by an 
amendment to the Federal 
Constitution requires reciprocity 
by way of respect and support of 
the other governmental institutions, 
and “editorializing,” as such, or 
indiscriminate coloring of the 
“news” concerned with pending 
controversies should be _pain- 
stakingly scrutinized to avoid 
pressures on the judiciary. 

In fine, only ethics, courage and 
dedication to the highest idealism 
can ensure the viability of the 
judicial function. 


Rosert L. FLoyp 
President 
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Gift 


ersuader 


By J. Bert Grandoff 


“Know thyself”—Socrates 


I f you elected to read this article, 
it is likely that you are a trial lawyer 
who may be interested enough to 
scan these few pages and maybe 
pick up a point or two. But it is not 
trial lawyers alone who may 
improve their practice by an 
increased awareness of the tools of 
persuasion, for in all communi- 
cation there is a cause and effect 
that persuades or dissuades. All 
lawyers must at some time admit 
that they would like to be more 
convincing in their lawyer roles. 
There is an overwhelming 
reverence in America for 
rationality—the appeal to the 
practical and the rejection of those 
who would by the wiles of flowery 
language take us from our charted 
course of objectivity and sound 
logic. It is not so much that these are 
not noble virtues, but a singular 
commitment to objectivity and 
logic denies the human element 
within us that may be swayed by 
means not always clear. For us, no 
matter what we claim as lawyers, 
our work rests on persuasion of 
some sort. Any field of the law can 
be a framework for the power of 
persuasion. While the veneer of 
objectivity is important to tax 
practice, corporate matters, 
securities and the like, our dignity 
should not be insulted for giving 
attention to the techniques of 
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convincing: others. There is 
intellectual respectability in the 
study of law and its practice, but 
historically little attention has been 
given by the law colleges to the 
psychological elements of 
advocacy itself; yet it is the only 
way in which acquired knowledge 
can be effectively conveyed. This 
having been said, we need to admit 
one other thing: The litigator will 
have an advantage if only he will 
confess to trying to be persuasive— 
after all, that is what we are 
supposed to do as advocates. An 
open mind that is willing to 
understand the how and why of 
persuasion can be the decisive 
edge—the difference in the 
outcome itself. 


General Concepts of Persuasion 


Persuasion is defined as “an act of 
influencing the minds of others by 
arguments or reasons, by appeals to 
both feeling and intellect; it is the 
art of leading another man’s will toa 
particular choice, or course of 
conduct.” No one doubts that this is 
what a lawyer does every day, trial 
lawyers perhaps more than others, 
but all lawyers to some extent. 

There is considerable literature 
on the subject, including a large 
body of pure research about human 
behavior. Much of the study is 
being collected in a discipline 
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The Lawyer As Persuader 


referred to as social psychology, 
which has persuasion as one of its 
major areas of specialization. The 
lawyer who would be more 
effective as an advocate now has 
available to him tools with which to 
develop and improve techniques, 
with the increased opportunity to 
benefit his client’s case. While a trial 
lawyer may never have conducted 
an experiment in social psychology, 
he is, nevertheless, a master of the 
art or should be. It has been charged 
that the study of the behavioral 
sciences in order to be more 
effective as an advocate or 
persuader can degenerate into a 
study of the techniques of 
shysterism if it can overcome a bad 
cause, destroy a good one, 
incarcerate the innocent or free the 
guilty. The fear may be justified. 
There are safeguards, however, 


which keep the possible abuses in 
check. 


The very nature of our adversary 

system is the first safeguard and has 
been stated as follows: 
Justice is found experimentally to be best 
promoted by the opposite efforts of 
practiced and ingenious men, presenting to 
the selection of an impartial judge, the best 
arguments for the establishment and 
explanation of truth. If he comes then under 
such an arrangement, the decided duty of an 
advocate is to use all the arguments in his 
power to defend the cause he has adopted, 
and to leave the effect of those arguments to 
the judgment of others.! 

Secondly, and of equal 
importance, is the integrity and 
character of the lawyer himself. 
After all, these two qualities are, 
themselves, implicit to effective 
persuasion. The factfinder needs to 
be convinced of the honesty of 
purpose and the truthfulness of the 
advocate or he will distrust him and 
look upon him and his cause with 
suspicion. Actually, therefore, 
integrity and honesty may be the 
best persuader and, while true trial 
genius is much to be admired, 
“integrity without genius is better 
than genius without integrity.” For 
this reason, it is said that juries and 
judges can certainly be persuaded 
but seldom are they truly deceived. 
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Maximizing Your Chances 


Start out with having some 
sympathy for the jury. Not 
sympathy in the sense that you feel 
sorry for them, but insight and 
awareness of what their problems 
are going to be sitting there, day 
after day, assailed with bits of 
information received both verbally 
and nonverbally. Realize that jurors 
cannot absorb everything that 
occurs in the courtroom. 

Do not be surprised to learn that a 
substantial amount of the content of 


A substantial amount of 
the content of a case is 
lost by the juror in the 
jury selection process. 


your case is lost by the juror in the 
jury selection process, subjecting 
him to conflicting testimony and 
contradictory arguments, not to 
mention the judge’s instructions. 
What he will have left, before going 
into the jury room, is an impression 
based more upon the manner of 
presentation rather than its 
contents. What you must do as an 
effective persuader is make that 
impression the best one possible, 
which when measured against the 
content of your case helps bring 
about the desired result. 

Considering the limited purpose 
of this article, itis necessary to make 
at least one broad assumption: That 
you do possess some _ inherent 
persuasive powers and already 
have a certain degree of 
effectiveness as a “persuader.” If 
this assumption is correct, then you 
can maximize on that existing 
effectiveness by realizing certain 
hallmarks of the successful 
persuader. If you wish to develop 
this effectiveness, feeling that you 
lack it, then these observations may 
help start you on the road to that 
goal. 

Because all people experience 
life differently and this accounts for 
our variations in attitudes, 
assumptions and actions, it is only 
natural that there will be clashes 
when these different experiences 
come into contact. For instance, 
during the question and answer 
process of the voir dire an attorney 
may actually conflict with some 
potential juror because he tends to 
treat that person as if his 
communicating style is the same as 
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his own. This is a classic blunder 
and comes about by wrongly 
assuming that all people react 
identically to the same stimulus. 
The attorney’s communicating style 
must vary with the person to be 
persuaded or he will be the loser in 
the encounter. It is essential to know 
our own communicating styles and 
develop the ability to recognize that 
style in the potential juror, for then 
we will have the insight we need to 
neutralize and reconcile conflicts. 
Logically, the advocate needs to 
introspective and examine 
himself as well as the client and the 
objective of the case.? Keep in mind 
that more than half of the 
communication in the courtroom is 
nonverbal and that as you talk, the 
jurors are evaluating not only what 
you say, but how you say it even 
more so. If you don’t accept this 
theory of psychology, then consider 
the following Florida Standard Jury 
Instruction concerning the 
believability of witnesses: 


In determining the believability of any 
witness and the weight to be given his 
testimony, you may properly consider the 
demeanor of the witness while testifying; his 
frankness or lack of frankness; his 
intelligence; his interest, if any, in the 
outcome of the case; the means and 
opportunity he had to know the facts about 
which he testified; his ability to remember 
the matters about which he testified; and the 
reasonableness of his testimony, considered 
in the light of all the evidence in the case and 
in the light of your own experience and 
common sense. 


This jury instruction seems to 
make it evident that the concept of 
nonverbal communication as a 
persuasive force has been long 
recognized by the law. 

Your impact as a persuader has a 
great deal to do with the jurors’ 
initial estimate of your appearance, 
style and delivery, and it is for this 
reason that effective trial lawyers 
are aware of their general 
appearance and the effect that it has 
on others. Without consciously 
realizing it, we simply “know” that 
a certain style of dress may be 
offensive to others and may create a 
barrier that must be removed 
before we can begin to 
communicate effectively. If this 
were not so, then why would we 
consciously dress our clients up or 
down? It is a plain fact that the 
more dissimilar you perceive 
someone to be from yourself, the 
more probable it is you will dislike 
or distrust that person or at least be 
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less approachable than you might 
be. Therefore, we can formulate a 
general rule: The client should 
appear to be the norm for his age in 
the community where the case is 
tried and, consistent with that, the 
lawyer should look and act like one. 

Persuasion, however, requires 
more than mechanical presentation 
or adherence to what may seem to 
be artificial rules. It requires 
sensitivity toward people and an 
awareness of their needs and 
values. The trial lawyer who 


More than one-half the 
communication in the 
courtroom is nonverbal. 


recognizes this will have already 
obviated the first barrier to 
effective communication. Let’s 
discuss some of the means the 
behavioral sciences offer us to 
accomplish this. 


Psychology of Persuasion 
Psychology, simply stated, 
means the study of the behavioral 
aspects of individuals. It is an 
accepted science which contains 
within it several subdisciplines, one 
of which has been recognized as 
“behavioral psychology.” The 
effective persuader can gain much 
from the study of behavioral 
psychology and the results of 
special studies into certain aspects 
of human behavior. That is not to 
say that lawyers are to become 
amateur psychologists or 
psychiatrists, but they can certainly 
appreciate the findings of a study 
and discipline which has general 
acceptance. For instance, let’s 
consider the question presented by 


“the order of proof” and how it 
affects persuasion. 

Quite some time ago, social 
psychologist F. H. Lund asked: “If 
both sides of a controversial issue 
are presented successively, which 
has the advantage, the side 
presented first, or the side 
presented last?” When the first side 
has the greater impact, we have 
called this primacy; when the last 
side develops as more effective, it 
has come to be known as recency. 
On the basis of studies relating to 
both sides of the question, Lund 
developed what we know today as 
to “‘law of primacy and 
persuasion.”> The principle set 
forth in the study was to the effect 
that the tendency of humans to 
develop strong beliefs is highly 
resistant to change upon first 
impression. 

However, it is not that simple. H. 
Cromwell indicated that Dr. Lund 
overstated the law and that instead 
of primacy, Cromwell found that 
recency—the tendency of humans 
to remember best that which they 
have heard last—was the 
dominating factor.‘ 

It seems that what this all means is 
that when two sides of an issue are 
presented successively by different 
communicators, the side presented 
first does not nec. ssarily have the 
advantage. 

Increased attention to the 
primacy-recency problem has 
developed instead a general “law” 
of primacy or recency, and there is, 
in fact, an assortment of 
miscellaneous variables. For the 
purposes of this article, it will be 
sufficient to just state what the 
summaries are. 

It has been found that nonsalient, 
controversial topics, interesting 
subject matter, and highly familiar 
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The Lawyer As Persuader 


issues turn toward primacy. On the 
other hand, salient topics, 
uninteresting subject matter and 
moderately unfamiliar issues tend 
to yield to recency. Stated another 
way, if a case has the quality of real- 
life drama, is interesting and not 
too technical, it will tend to favor 
the primacy rule and the party to 
open first has a distinct advantage. 
However, if your case lacks col: r, is 
dull or highly technical, it will tend 
toward recency—and the party to 
close last may well have the 
advantage, all other things being 
equal—but they are not always so. 
Strength is the critical variable. If 
arguments for one side are 
perceived as stronger than 
arguments for the other, then the 
side with the stronger argument has 
the advantage, whether he goes first 
or last.5 All of which brings us back 
to the lawyer as persuader. 

The “strength” hypothesis means 
then that jurors can also be affected 
by the order in which evidence is 
presented, whether it be 
testimonial, documentary, or real. 
It seems obvious that a juror will 
tend to remember evidence that is 
presented first and that which is 
presented last, while the juror will 
have a tendency to forget or confuse 
the evidence which is presented in 
the middle. For this reason, we find 
that most of us start a case with a 
strong witness (or evidence) up 
front and close with a strong one so 
that the jury’s maximum attention 
will be at the beginning as well as at 
the end. 


What’s more effective, an 
emotional appeal or a _ rational 
presentation? On that question, the 
social psychologists are not in 
agreement and scholarly papers 
have been written both ways.® 
While it is improper for counsel to 
appeal to the sympathy of the jury, 
there is a difference in evoking 
sympathy and understanding the 
force of the natural sympathy that 
flows from the mere facts of the 
case, properly presented. The 
question is, does that inherent 
emotional factor have more lasting 
effect than the appeal to reason? 

At least one outstanding. trial 
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lawyer has addressed the question 
and feels that appeals to reason are 
better than appeals to emotion 
because they are fundamentally 
sound and therefore more lasting. 
Strong emotions somehow keep the 
mind from effective reasoning, 
making it difficult for a jury to 
follow the court’s instruction and 
still understand the lawyer’s proper 
role. On the other hand, an appeal 
to pure intellect or objectivity 
without emotional awareness is not 
very persuasive as it lacks 
penetration. He feels that the most 
sound argument is more reasonable 


You cannot consistently 
fake your way through a 
case and dupe a jury into 
a decision you do not 
believe in yourself. 


than emotional, but has a 
substantial emotional content so 
that the decision-making process 
(the verdict) can be arrived at by 
the jury and the jury will have an 
abiding feeling of having done “the 
right thing.”” 

Remember, don’t ask the jury for 
sympathy. The emotional appeal 
that we're discussing has to do with 
the manner of presentation and 
does not violate “the Golden Rule.”* 
Recognize that you cannot, 
however talented, consistently fake 
your way through a case and dupea 
jury into a decision that you do not 
believe in yourself. Your words and 
actions in seeking a verdict are the 
emotion that convinces a jury of the 
right of your cause—that is the 
strength that tips the scales. 

As far as the actual use of logic 
and reason versus emotion, it is 
generally agreed by most 
practitioners that logic and reason 
are put to best use when addressing 
the question of liability, while the 
lawyer's emotional involvement 
and his seeking an exalted sense of 
purpose in the jury, are best applied 
to the question of damages or 
award. 


Words and Action: 
Convincing the Jury 


All of human nature tends to be 
persuaded on an unconscious as 
well as a conscious level. We may 
not be aware of certain thought 
processes that are going on within 


us, but the behavioral scientists tell 
us that the processes are there 
nonetheless and are forming 
feelings or opinions about the 
activities of others. These opinions 
are formed by communication 
which may be verbal or nonverbal. 
The purpose then is how may these 
techniques be used to persuade the 
jury so as to form opinions or 
impressions, conscious or not, that 
advance our client’s cause? The 
effective lawyer-persuader 
intuitively understands the 
fundamentals that are applicable to 
his work, but may not realize that 
“by the exercise of reasonable care” 
he can add to the prescience or 
intuition and be more effective in 
his nonverbal as well as his verbal 
ability to be convincing. 


Plain Speaking 


While advocates may have every 
justification for being proud of their 
command of the language, we must 
remember that it is the jurors who 
will decide the case and it is with 
them that we must communicate. 
At all stages of the trial it is essential 
that we use language that is both 
precise and persuasive without 
being bombastic and pompous. 
Certainly, legalisms and “lawyer 
talk” is sometimes essential to sound 
law practice, but when speaking to 
a juror, it would be better to make 
our speech a model of naturalness 
and translate the case into words the 
jury will trust, understand and act 
on. 

Stilted, overly-careful language 
tends to create distrust in the 
average layman as he may imagine 
that the lawyer is trying to cover all 
bets. Be decisive in what you say 
and don’t speak as if you were 
drafting a wraparound mortgage. It 
is enough that lawyers may be 
mistrusted because of our self- 
created and perpetuated mystique, 
but when this is due to an image 
created by the language we use, we 
need to change and rejoin the rest of 
the human race. 

Our all-consuming desire to be 
careful and all-inclusive sometimes 
makes us remote and nonempathic. 
Courtroom talk is more baffling 
than it needs to be. It is the rare case 
in which we cannot speak to a juror, 
whether in voir dire, opening or 
summation, much as we might 
encounter a friend on a street 
corner. How one is to adjust year's 
of acquired mannerisms, habits and 
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styles of speaking is, of course, 
problematic. But if you will just 
assume for a moment that you are 
probably talking too much “like a 
lawyer’ and that there is room for 
improvement in making a short, 
plain and concise statement that can 
be understood by most people, then 
you have made a start. 


Nonverbal Speaking 


Certainly, one of the most 
popular pasttimes these days is the 
science, art or voodoo of “body 
language.” Much has been written, 


Lawyers may be 
mistrusted because of 
our self-created and 
perpetuated mystique, 
but when this is due to 
an image created by the 
language we use, we 
need to change and 
rejoin the rest of the 
human race. 


much has been said, but the 
respectable authorities seem to 
agree that cognition of emotions 
through body language is far froma 
perfected science. The detractors 
say it is perhaps at best an amusing 
subject for parlor games. The more 
reliable proponents will argue 
that certain aspects of this many- 
faceted study do contain reliable 
indicators of whether or not your 
message is getting across and if you 
are being effective. An awareness 
of body language (kinesics), can 
often tell when you're on the right 
track or not. 

Professor Ray L. Birdwhistell has 
written that more than 50 percent of 
human communication is by body 
movement rather than by the 
spoken word.? In November of 
1976 Professor Birdwhistell spoke 
at a seminar sponsored by the Trial 
Lawyers Section of The Florida Bar 
entitled “Human Dynamics and the 
Trial Lawyer.” If one had to 
summarize his message, it would be 
that there is much to learn from 
studying kinesics if only we will 
understand that it is not a crystal 
ball, but more of an indicator of 
how human interaction is carried 
out.!° 
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More recently, Dr. Kraut of 
Cornell University concluded, after 
studying nonverbal communication 
in a complex setting, that we should 
be cautious about generalizing 
from the results of the study. On the 
other hand, a scientific search for 
cues that actors are emitting and 
cues that observers are receiving is 
valuable and can be made more so 
by extending the search into more 
natural settings, such as the jury trial 
process.'! 


Dr. Kraut was hoping to establish 
whether or not it could be 
determined if the test participants 
were lying by observing their body 
movements. He discovered, much 
to his apparent surprise, that the 
quantity of the variables in the data 
was so numerous he could not 
effectively chart lying through 
nonverbal behavior alone. Some 
interesting findings did come out of 
the study, however. 

The principal finding was that 
the observer (let’s assume that’s the 
lawyer) reacted more than the actor 
(let’s presume that’s the juror) to 
certain nonverbal conduct, whether 
the conduct was intended to fool 
the observer or not. It is therefore 
important to realize that juries are 
affected by the way we act and may 
reach conclusions about that 
activity even though there was 
never any intent on the lawyer's 
part to convey any specific 
meaning by the observed conduct. 


The behavioral scientists tell us 
that the most important 
consideration about body language 
is how not to communicate with the 
body—to keep from sending wrong 
signals; avoid inconsistency in what 
we say versus how we behave so 
that what we say and how we act 


_ are congruent. Again, if body 


language consumes more than 50 
percent of all face-to-face 
communication, we should accept 
the premise that people are acutely, 
if subliminally, aware of 
contradictions between verbal and 
nonverbal behavior. We must 
properly align our words and 
actions so that our words in fact 
accurately reflect how we feel. The 
conflict is felt when we try to make 
either a logical or emotional appeal 
to a jury when we in fact have the 
opposite feelings about the truth of 
our cause. These feelings and 
resulting body language may not be 
subject to conscious control and, 
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because the jury is paying attention 
to the whole message, the 
persuader loses credibility along 
with the lawsuit. Say what you 
mean (feel) and mean (feel) what 
you say. 


So What? 


There is an almost total lacking of 
appropriate psychological training 
of the lawyer during his law school 
career. Attention should be given in 
law school to the theories of human 
behavior derived by the members 
of the psychiatric and psycho- 
logical profession that will increase 
the law student’s (and consequently 
the lawyer’s) understanding of 
human dynamics and how the 
lawyer can relate those dynamics to 
his practice. It is time for legal 
education to include within its 
curriculum studies in the behavioral 
sciences that will aid the new 
lawyer in understanding his role 
with his client, with the courts and 
with the jury, to make him more 
effective as a lawyer. For as stated 
at the outset, all of the accumulated 
knowledge of legal education is of 
little value unless we can bring it to 
bear in our clients’ best interests. 
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About 


Jitterbugs and 
Juvenile Justice 


By Judge Joseph P. Baker 


BRecenuy in my court a witness 
testified that he had been stabbed 
twice by a “jitterbug,” referring to 
the accused juvenile. This epithet 
struck me as especially apt for 
adolescents because it suggests the 
energetic yet aimless and erratic 
behavior that I have been judging 
for the last year in circuit court, 
juvenile division. 

The victim of the stabbing used 
“jitterbug” in a patronizing way, 
and his suffering and forgiving 
attitude is typical of adult victims of 
juvenile offenders. I have found 
great tolerance of juvenile 
delinquents, much more than for 
adults who are guilty of crimes. 

The thinking seems to be that 
lack of age means lack of judgment 
and lessened responsibility of 
jitterbugs for their acts. The 
influence of delinquent parents in 
raising delinquent children is 
appreciated by nearly everyone, 
and with that goes acceptance of 
the premises that delinquency is not 
innate and not necessarily a sign of a 
criminal future. The popular belief, 
even among their victims, is that 
delinquents can be cured if we can 
just find the right remedy. 
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Finding and declaring remedies 
for juvenile delinquency has been a 
continuing legislative project in 
Florida. In 1911 the legislature 
passed its first act covering juvenile 
cases, but it did not include criminal 
cases, and no distinction was made 
between the prosecution of an adult 
and a minor.! Finally, in 1950 the 
State Constitution was amended to 
give the legislature power to create 
juvenile courts with plenary 
authority over juvenile problems, 
and in 1951, Chapter 39, Florida 


Si 

4 ry 


Statutes, was enacted covering 
dependencies and nearly all 
juvenile criminal offenses. Since 
then every single legislature has 
tinkered with the juvenile system. 
In 1978 the legislature not only 
made another lengthy revision of 
Chapter 39, effective October 1, 
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About Jitterbugs and 
Juvenile Justice 


1978, but it gave that chapter a new 
name, the “Florida Juvenile Justice 
Act.”2 


Sanctions Consistent 
With Offense 


This new name goes along witha 
revised purpose in dealing with 
delinquency. “Substituting for 
retributive justice” is a phrase from 
the statutory purposes of Chapter 
39 that denoted the separateness of 
the juvenile system which was 
created primarily as an alternative 
to adult criminal proceedings and 
jail. In the purpose clauses that 
persisted until this year what was 
substituted for adult criminal 
punishment was “training and 
treatment directed toward the 
correction and rehabilitation of 
children who violate the law.” 
What the legislature intends as the 
substitute for adult criminal action 
after September no longer includes 
“training and treatment” but calls 
for “sanctions which are consistent 
with the seriousness of the offense 
...in all cases.”4 When jitterbugs 


were taken out of the prisons and 
juvenile prosecutions were 
removed from criminal courts in 
1951 it was to treat and rehabilitate 
delinquents. The 1978 Legislature 
has preserved the separate juvenile 
system, but it has returned to 
punishment for juvenile crime, 
using criminal justice as a paradigm 
rather. than sociological or 
psychological models, and instead 
of “treatment” and “rehabilitation.” 

By stating that juvenile 
jurisdiction and juvenile sanctions 
are to be employed only “whenever 
possible,”> the legislature has 
declared that as far as it is 
concerned the juvenile system 
should not be very far separated 
from the criminal justice system 
because otherwise juveniles might 
get to think they are insulated from 
criminal punishment. Chapter 39 
has from the first had a “waiver” 
procedure by which jurisdiction 
over a juvenile and specified 
charges filed against him could be 
transferred to criminal court after a 
hearing, allowing the juvenile to be 
treated as if he were an adult on 
those charges.® This waiver 
procedure remains effectively 
unchanged, but it is no longer a 
necessary procedure for prose- 
cuting juveniles in criminal court. 


What the 1978 Legislature did was 
lower from 18 to 16 the age for adult 
prosecution initiated in a criminal 
court for any juvenile who has two 
or more prior convictions, one of 
which was a felony.’ This definitely 
narrows the gap between juvenile 
justice and criminal justice as some 
surprised jutterbugs are going to 
find out. Also reducing juvenile 
jurisdiction is a new provision that 
once he has been waived or filed on 
directly in an adult criminal case, a 
juvenile loses his standing as a 
jitterbug if he is convicted, and he 
“shall thereafter be handled in 
every respect as if he were an adult 
for any subsequent violations of 
Florida law.”8 

It is not a new power for Florida 
prosecutors to have the choice of 
prosecution in adult or juvenile 
courts. In capital cases and where 
life felonies were charged the state 
attorney already had that 
discretion.? Neither is the power 
given to the state to select the forum 
and avoid juvenile jurisdiction by 
filing a criminal information 
without judicial review. Adult 
punishment of juveniles can only be 
imposed after the judge in the 
criminal case makes a finding of 
“suitability” of such a young 
person for sanctions as an adult.!° If 


Justice Comes of Age 


“i cM Legislation to bring the hard-core juvenile criminal to justice, rather than 

continue to shield him has been placed on the Florida statute books. It is high 

time corrective action is taken against the juvenile justice system. Even its 

; supporters must admit our present method of handling juvenile criminals is a 

Be ) failure and does nothing to protect the public from the depradations of these 
young hoodlums, or to reform and rehabilitate the youthful offender. 

Under the system that has prevailed, hardened young criminals are quickly 
turned loose to continue to prey on the public. Even though many of them have 
long criminal records, lists of offenses which could be matched by few of the 
3 convicts in the state prison, they receive only a “slap on the wrist.” They are told 
they shouldn’t commit such crimes and released to the custody of their parents 
— the parents who have failed to provide the discipline, control and training 

which produces a responsible person. 
. The result is that we have produced hundreds of young criminals who have no 
respect or regard for law, honesty or decency. They know that, if caught, they 
will not be penalized for their actions, merely lectured and told they have done 
wrong. They couldn't care less. The juvenile system used in the past was 
intended to protect the young first or second-time offender. But it has become a 


shield for vicious and hardened criminals. The change is necessary and long 
overdue. 


Editorial, Hollywood Sun-Tattler 
August 15, 1978 
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receive only the juvenile sanctions, 
and that applies if he was waived 
out of juvenile as well as when there 
has been a directly filed 
information, although it applies 
only to the first prosecution and 
conviction as an adult. 

Adjudication of delinquency 
may still be withheld.!! On the other 
hand, after deciding to make an 
adjudication of delinquency the 
court must decide between 
commitment of the juvenile to state 
custody and “community control” 
(anew name for probation).!? In the 
community control program “the 
court shall determine what 
community based penal sanctions it 
will impose,”!’ and these shall 
include “appropriate sanctions for 
the offense.”!4 The legislature has 
declared that “the applications of 
sanctions...is appropriate in all 
cases.”!® The judge of juveniles will 
not be quite such a Mr. Nice Guy as 
before if he follows this mandate. 
Warnings and lectures and even 
threats are no longer enough. 

The term of probation as well as 
the term of commitment to state 
juvenile institutions has tradition- 
ally been of indeterminate length 
because the juvenile system was 
supposed to be concerned only 
with “treatment” and “rehabili- 
tation” of the child. The length of 
treatment was determined by the 
juvenile’s response just as treatment 
of the ill is until they are cured. In 
theory and, by and large, in practice 
the nature or seriousness of the 
offense had no part in determining 
the length or kind of treatment the 
jitterbug would receive (to the 
annoyance of many a judge). The 
Juvenile Justice Act of 1978 has now 
shifted the focus of the court from 
the jitterbug to the crime. Calling for 
sanctions and punishment the new 
act must and does measure them by 
the “seriousness of the offense,”!® 
and the legislature has required that 
the court determine “appropriate 
sanctions for the offense.”!7 The 
dispositional powers newly include 
“noninstitutional punishment 
[whatever that means] appropriate 
to the offense.”!8 


Crimes Classified by Seriousness 


If we are to believe the plain 
words of the new act that hereafter 
punishment for jitterbugs is to fit the 
crime, that means that the length 
and severity of punishment will be 


he is found to be a jitterbug, he is to | 


Characteristics of Youth 
Committed to Florida 
Youth Services FY 77-78 


SEX 
Male 85.0% 
Female 15.0% 
RACE 
White 60.5% 
Black 39.3% 
Other 2% 
AGE AT COMMITMENT 
10 and under 3% 
11 7% 
12 2.0% 
13 7.5% 
14 16.1% 
15 25.9% 
16 24.8% 
17 and over 22.7% 
Average Age 15.3 years 
OFFENSES 
Most Frequently Occurring Offense: 
Burglary 32.5% 
Aftercare (Parole) Violation 7.5% 
Petit Larceny 
(excluding shoplifting) 6.5% 
Grand Larceny 
(excluding auto theft) 6.3% 
Shoplifting 5.1% 
Auto Theft 4.7% 
Other Offenses Grouped: 
Other Felonies 15.6% 
Other Misdemeanors 18.2% 


2nd Time Ungovernables (adjudicated 
delinquent) 3.6% 


Prepared by Planning Coordination Unit, 
Youth Services Program Office, 
Department of Health & Rehabilitative 
Services, October 11, 1978 
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different depending on the nature 
of the offense (and taking into 
account age, prior record and other 
identifiable factors). Crimes are 
classified by seriousness for adults, 
and apparently those classifications 
must now bear on the length of 
juvenile programs. The duration of 
a community control program is 
within the power of the court.!® The 
judge newly has the power to 
commit a delinquent juvenile to the 
Department of Health and 
Rehabilitative Services, but to 
suspend the commitment within 60 
days of the order and place the 
delinquent in a community control 
program.” It is a notable change 
that the term of commitment to the 
custody of the Department may no 
longer exceed the maximum an 
adult could receive in confinement 
on the same offense.?! 

Remember Jerry Gault? He was 


15 when he made a telephone call to 
a woman and used obscene words 
that Justice Fortas described as 
being “of the irritatingly offensive, 
adolescent, sex variety.”22 Gault 
was committed to a juvenile 
institution where he could be 
confined for up to six years while 
the maximum sentence for an adult 
on the same offense was two 
months in jail or a $50 fine. In re 
Gault? pointed to this incongruity 
in emphasizing that individual 
liberties were being substantially 
affected by juvenile treatment, 
under whatever guise, and because 
of this juvenile courts were required 
to make their adjudications 
“measure up to the essentials of due 
process and fair treatment.”*4 But 
the United States Supreme Court 
did not hold the dispositional 
powers of juvenile court to be 
unconstitutional nor did it even hint 
that there were any limits on the 
powers of disposition over 
juveniles. Over the decade since 
Gault adjudication procedures for 
juveniles in Florida have been 
revolutionized, but prior to the 
Juvenile Justice Act what happened 
as a consequence of an adjudication 
of delinquency has hardly changed 
at all. 

The 1978 Juvenile Act did not 
grant any new powers or remedies 
to the courts except for permitting 
fines of juveniles in traffic cases, a 


power required by expanded 
juvenile jurisdiction in traffic 
cases.2 The new legislation 


recognizes and approves as 
sanctions curfews and other 
restrictions on a juvenile’s liberty, 
restitution, required work, 
suspension or revocation of driver's 
license and enforced attendance at 
counseling sessions, all of which 
have been routinely ordered by 
courts as a part of juvenile 
probation for years in addition to 
whatever “treatment” the 
Department had to offer. The 
Juvenile Justice Act has not 
changed the practice. What it has 
done is to recognize that the 
practice of the judges has been to 
punish juveniles rather than merely 
order “treatment.” Since October 1, 
sanctions are termed “sanctions,” 
not part of the “treatment.”?? The 
legislature has decided it is high 
time to call a club a club. 


Jerry Gault’s case led to changes 
in the adjudication procedures of 
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About Jitterbugs and 
Juvenile Justice 


juvenile cases to roughly 
approximate adult criminal 
proceedings, which, incidentally, is 
where they were before juvenile 
courts were established. The new 
Juvenile Justice Act does somewhat 
the same thing for dispositions. The 
rationale and effect of the state’s 
intervening in the life of a jitterbug 
is going to be roughly that for an 
adult in criminal cases, namely 
punishment. 


A New Attitude 


Consider some other examples 
from the Juvenile Justice Act of a 
new attitude toward juvenile 
delinquency. Escape from 
confinement in a juvenile facility 
will be a felony.** Before this year’s 
revision, commitment to state 
custody was considered to be 
protective or rehabilitative, and to 
have “escape” be a crime was as 
conceptually inconsistent as 
making it a crime for patients to 
“escape” from a mental hospital. 
Contempt of court is now going to 
be a delinquent act.”® 

A conviction of a juvenile is for a 
delinquent act, of course, not for a 
crime,*° and there has been no way 
that the prior conviction in juvenile 
proceedings could be used against 
the jitterbug. This has changed. 
Hereafter in juvenile cases 
delinquency convictions will be 
usable for impeachment purposes, 
and recidivist statutes will be 
effective.*! 


Identity Permitted 


The 1978 Legislature included 
twice in the Juvenile Justice Act 
provisions expressly permitting 
publication of the identity of any 
juvenile accused.** This changed 
nothing, though, because there was 
no law in Florida protecting 
juveniles accused of crime from 
publicity as to their identities or as 
to court proceedings. Arrested 
juveniles will be booked into law 
enforcement agencies just like 
adults as they have been, with 
fingerprints and mug shots, and 
each jitterbug will continue to 
acquire a record with law 
enforcement agencies that is 
indestructible. 
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Hereafter, law enforcement 
agencies have access to official 
court records of juveniles, and the 
same goes for the Department of 
Offender Rehabilitation.*> The 
official court records and 
department records are to that 
extent less confidential, and as a 
correlative the stigma of juvenile 
prosecution is greater. That is one 
price for law enforcement agencies 
being able to quickly and easily 
identify juvenile multiple offenders 
who are subject to prosecution in 
criminal courts. When a juvenile 
case comes on for disposition law 
enforcement officers are given a 
voice in the hearing.*4 

A few changes in Chapter 39 
affect “due process” in adjudi- 
cations. Detention orders to 
continue a child in custody after 
arrest must now be made within 48 
rather than 24 hours;® a detained 
juvenile must be brought to trial 
within 21 days rather than 14;5* and 
the 30 days the state used to have for 
filing petitions has been extended to 
45 plus another 15 if allowed by 
court order.*” 

A new procedural protection is 
that if parents cannot be found, “the 
court shall appoint a guardian ad 
litem for the child.”** Also, the court 


may order an evaluation of the 
juvenile by the Department in each 
and every case.*® This is the same 
authority that the court has for 
evaluating dependents.*® Once 
jurisdiction has been obtained over 
a juvenile in a delinquency case it 
can extend beyond his age of 
majority. It was until age 21 but has 
been changed to the 19th 
birthday.*! 

Not all jitterbugs get into court for 
committing crimes. Nonetheless, 
they may get taken into custody and 
held against their wills because of 
their age alone, and these “status 
offenders” are sometimes the 
biggest jitterbugs of all. Under 
prior versions of Chapter 39, 
parents who could not (or would 
not or did not) control their child 
could have him found ungovern- 
able, held in custody and “treated” 
as a delinquent, sometimes with 
lengthy confinements.*? Status 
offenders may no longer be treated 
as delinquents, although runaways 
may be held up to 24 hours, in jail if 
necessary.*? In the case of runaways 
and other alleged dependents the 
detention hearing must still be held 
within 24 hours,*4 and adjudicatory 


hearings must be held within 14 
days. 


delinquent behavior in juveniles. 


Learning Disabilities and Juvenile Delinquency 


A study by researchers at the National Center for State Courts fails to confirm 
the widely accepted theory that learning disabilities are a major cause of 


Researchers at the National Center in Williamsburg, investigating the link 
between learning disabilities and juvenile delinquency, have found that youths 
aged 12 to 15 with learning disabilities are twice as likely to be brought into the 
juvenile justice system as those who are not learning-disabled. But the learning- 
disabled youths were not found to be more delinquent in their behavior than the 
non learning-disabled juveniles, according to the preliminary research findings. 

The researchers suggest that differences in the way such children are treated 
within the juvenile justice system, rather than differences in delinquent 
behavior, may be the cause of the disproportion. 

“It is possible that the differential treatment results from evidence of the 
child’s failure,in school, from a reaction to something about the child himself, or 
both,” said Paul K. Broder, who directs the research project. “Our hypothesis, 
however, asserts that the learning-disabled child is treated differently, for 
whatever reason, for the same delinquent behavior.” 

Within the juvenile justice system, said Broder, the learning-disabled offender 
may be given different treatment by the prosecutor, who decides what cases to 
prosecute and on what charges; by the probation officer in his or her 
recommendations to the court; or by the judge or jury in their reactions to the 
child during trial and adjudication. 

“Whatever the locus of the effect in the juvenile justice system,” said Broder, 
“the different treatment results from something about the learning-disabled 
child that makes him or her different from a not learning-disabled child, other 
than a difference in delinquent behavior. 

“The LD child’s disability may make him susceptible to a greater likelihood of 
adjudication because the child is not as able to represent his or her own case to 
the court. Learning-disabled children have difficulty using language and 
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Right to Counsel 


The new Juvenile Act 
enigmatically provides that in 
dependency cases the child and 
parents are to be advised of their 
“right to counsel’*® prior to an 
adjudicatory hearing. This could be 
interpreted to refer to the “right to 
counsel” as required by Gault in all 
delinquency cases and as 
elaborated in new F.S. §39.071. If 
so, the legislature has at last 
extended the “essentials of due 
process” to dependencies. 

Another enigma is the extent to 
which dependency jurisdiction has 
been reduced by dropping from the 
definitions of dependency in 
§39.01(8) those grounds where a 
child is found “for any reason [to 
be] destitute or homeless,” or if he 
“has not proper parental support, 
maintenance, care or guardian- 
ship,” or if he “is living in a 
condition or environment such as to 
injure him or endanger his welfare.” 
Perhaps judicial exegesis will 
incorporate all of those situations 
under the phrase, “abandoned, 
abused or neglected,” in new 
§39.01(9), but there have been 
garden variety dependencies that 
may no longer have a place in court. 
One example is a_ voluntary, 


temporary placement of a child by 
his parent with a relative (usually 
grandma) under supervision of the 
Department, such as where there is 
a medical problem of the parent or 
a temporary financial crisis. 

Is the Juvenile Justice Act of 1978 
more tinkering or is it a new kind of 
“treatment” of jitterbug problems? 

The conspicuous features of this 
act indicate an intention to return to 
dealing with juvenile delinquents 
more as though they were criminals 
rather than “treating” them as if 
they were callow and deficient in 
self control. Even so, the act 
introduces nothing new to the 
disposition powers in juvenile 
cases, and the changes are not major 
in practice. But there is one 
fundamental change. It may seem 
paradoxical, but making juvenile 
system punitive in purpose and 
practice imposes limitations on the 
court in dealing with jitterbugs, and 
these limitations are radical in 
principle for a juvenile system. By 
placing a limit on the term of a 
commitment measured by the 
maximum sentence for an adult on 
the same offense, the legislature has 
decreed for the first time that 
jitterbugs will receive determinate 
“sentences.” This is a striking and 


communicating clearly. They may have difficulties in working with abstract 
ideas, like innocence and guilt, in logical reasoning, and in anticipating the 
consequences of their own actions. Thus, the child may not communicate well 
with justice system actors like police, prosecutors, and judges.” he said. 

The decision to adjudicate a youth as delinquent is one that clearly is made 
with great consideration, said Broder. Nonetheless, the adjudication decision 
may include many subjective factors and may be based on considerations other 
than the delinquent behaviors in which the child has engaged. It is likely that 
police, prosecutors, and judges react to a child’s personal characteristics in 
making decisions about him or her, he said. 

Difficulties in school also may play a significant role in the adjudication of LD 
children. Among the major factors considered in determining how to dispose of 
a child’s case, performance in school must weigh particularly heavy, Broder 
said. “Much of the information a judge receives about a child comes from school 
authorities and school records, and relates directly to the child’s ability to 
succeed as a student. 

“The LD child brings with him or her a record of school problems and low 
grades, and a history of frustrating the well-intentioned but unsuccessful efforts 
of the educational system.” 

Data for the study were gathered by a research team headed by Broder at the 
Institute of Business, Law and Social Research at Creighton University. The 
project was funded by the National Institute for Juvenile Justice and 
Delinquency Prevention of the Office of Juvenile Justice and Delinquency 
Prevention, U. S. Department of Justice. 

The Office of Juvenile Justice and Delinquency Prevention (OJJDP) has 
awarded a $1,098,332 two-year grant to the National Center for State Courts to 
continue the study of the relationship between learning disabilities and juvenile 
delinquency. The OJTDP has awarded a total of $3.3 million to organizations 
conducting research and development projects in this area. 
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fundamental departure from 
indeterminate “treatment” by the 
Department. 

It should be more significant that 
punishment that has been dished 
out for years in juvenile cases 
limited only by the judge’s 
discretion must now be measured. 
A jitterbug will have a brand new 
right to demand that the court have 
criteria for its disposition order to 
show that the punishment fits the 
crime. As with adults, a jitterbug 
can rightfully expect to be treated 
approximately the same as another 
who had been convicted of the 
same offense (after allowance for 
age, prior record and a few other 
factors) and to be treated 
differently from one who had been 
convicted of a more (or less) serious 
offense. To accomplish this will 
require the court to establish its own 
schedule of crimes and suitable, 
fitting sanctions, for otherwise the 
legislative mandate will go 
unheeded. 

The court where I sit as judge is 
the successor to the juvenile court 
where I appeared as a jitterbug 28 
years ago. Reviewing the promise 
and the threat of such a juvenile 
court in Gault, Justice Fortas 
compared it to a kangaroo court, 
and he quoted Dean Roscoe Pound 
comparing it to Star Chamber; 
because of the Gault decision 
juvenile procedures have come a 
long way. By the same token, new 
rules regulating the dispositional 
power of the judge of juveniles that 
are imposed by the Juvenile Justice 
Act of 1978 have lower and less 
beneficent expectations about 
cures for juvenile delinquents, and 
they should make juvenile 
proceedings less arbitrary for those 
both fore and aft of the bench. O 


Judge Joseph P. 
Baker is a fourth 
generation Florida 
cracker (his words) 
and product of 
Florida public 
schools. He received 
a B.A. from 
Swarthmore Col- 
lege and a LIB. 
degree the 
University of 
Michigan. After 15 
years of general practice in Orlando, he was 
appointed by Governor Askew in 1977 to 
serve as judge on the Ninth Judicial Circuit 
bench. 
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FOOTNOTES 


' Board of Commissioners of 
Hillsborough County v. Savage, 63 Fla. 337, 
58 So. 835 (1912). 

2 Fla. Laws 1978, Ch. 78-414 [§39.001(1)]. 

3 Fria. Strat. §39.001(1)(1977) (emphasis 


12 Td. [§39.01(10)]. 
13 Td. [§39.09(3) (f)]. 

14 Td. [§39.09(3) (g)]. 

15 Td. [§39.001(2)(a)]. (emphasis added) 
16 Td. 

17 Td. [§39.09(3)(g)]. 

18 Td. [§39.11(1)(a)]. 


[§39.111(6)(c)]. 
Td. [§39.10(2)]. 


Program 


Training Schools 


Halfway Houses 


START Centers 


Group Treatment 
Homes 


Youth Camps 


Project STEP 


San Antonio Boys 
Village 

Jacksonville Youth 
Development Center 


TRY Centers 


Family Group 
Homes 


Intensive Counseling 


Associated Marine 
Institute 


Probation 


Consent Supervision 


Aftercare 


Interstate Cases 


Secure Detention 


Nonsecure Detention 


Additional statistics: 
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27 Id. [§39.09(3)(f)]. 
28 Id. [§39.112]. 


added). 19 Td. [§39.11(1)(a)]. 
‘Fla. Laws 1978 Ch. 78-414 20 Id. [§39.11(7)]. 
[§39.001(2)(a)] (emphasis added). 21 Td. [§39.11(3)]. 
5 Id. [§39.001(1)(a)]. 22 In re Gault, 387 U.S. 1 (1967) at 4. 
6 Fla. Laws 1951 Ch. 26880, §6. 23 In re Gault, 387 U.S. 1 (1967). 
7Fla. Laws 1978 Ch. 78-414, 24 Id. at 30 quoting Fortas, J., Kent v. 
[§39.04(2)(e)4]. United States, 383 U.S. 541, 562 (1966). 
8 Id. [§39.02(5)(d)]. 25 Fla. Laws 1978, Ch. 78-414 
Fa. Stat. §39.02(5)(c)(1977). (§39.11(1)(£) 4]. 
10 Fla. Laws 1978 Ch. 78-414 26 Td. [§39.11(1)(f)]. 


Florida Services Summary FY 77-78 


# Of Budgeted 

Type Facilities Capacity 
Coed Residential Facilities serving 4 1081 
committed youth 
Residential 20-25 bed facilities serving 2 female 290 
committed youth 10 male 
Residential 20-25 bed facilities serving 2 female 110 
committed youth 3 male 
Small 7-bed residential facilities 6 42 
serving committed youth - male 
Residential facilities serving committed 1 female 120 
and noncommitted youth-male & female 3 male 
Short-term Residential Program serving 1 30 
committed youth-male & female 
Residential Facility serving committed 1 12 
youth - male 
Residential facility serving committed 1 54 


youth (as of Jan. '78) - male 


Nonresidential facilities serving 5 
committed and noncommitted youth - 
male & female 


Residential program serving committed 
and noncommitted youth-male & female 
Nonresidential Programs serving 
committed youth-male & female 
Nonresidential Program serving 6 
committed youth-male & female 


varies 


18 groups 


Nonresidential counseling for youth _ 


placed on Probation by the Court 


Nonjudicial nonresidential _ 


counseling for youth 


Nonresidential counseling for _ 


youth furloughed from commitment 
programs 


Nonresidential Counseling for _ 


Probation and Aftercare cases 
transferred from other states 
through Interstate Compact 


Short-term residential facilities 20 


for delinquent youth awaiting 
disposition 


Short-term nonsecure supervision _ 


for youth awaiting disposition 


Delinquency Intake Referrals FY 77-78: 107,743 
Judicial Handling Rate: 40.3% of the cases disposed in 77-78 went to court 
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Prepared by Planning Coordination Unit, Youth Services Program Office, Department of Health & Rehabilitative Services, 
September 19, 1978 


29 Td. [§39.01(8)] Laws of Fla. 
30 Stat. §39.10(4)(1977). 
31 Fla. Laws 1978, Ch. 78-414 [§39.10(4)]. 
32 Id. [§39.09(4)] and Ch. 78-414, 
[§39.12(7)]. 

33 Td. [§39.12(3) & (4)]. 

34 Td. [§39.09(3)(c)4]. 

35 Td. [§39.032(5)(a)]. 

36 Td. [§39.032(5)(c)]. 

37 Td. [§39.05(6) ]. 

38 Td. [39.06(6)]. (emphasis added) 

39 Td. [§39.08(1)]. 

40 Td. [§39.405]. 

4 Id. [§39.11(3)]. 

# Stat. §39.01(9) (1977). 

43 Td. [§39.402(4)]. 

44 Td. [§39.402(6)(a)]. 
4 Td. [§39.402(7)]. 
46 Td. [§39.4045]. 


Average Average 
Daily # Of Length 
Population Admissions Of Stay 
1111 3121 147 days 
(4.8 mo.) 
275 915 146 days 
(4.8 mo.) 
112 356 150 days 
(4.9 mo.) 
44 119 169 days 
(5.6 mo.) 
122 68 535 days 
(17.6 mo.) 
21 214 35 days 
(1.2 mo.) 
12 29 134 days 
(4.4 mo.) 
12 56 _ 


137 419 190 days 

(6.2 mo.) 

231 783 155 days 

(5.1 mo.) 

149 410 149 days 

{4.9 mo.) 

232 612 211 days 

(4.9 mo.) 

12527 14292 312 days 
(10.3 mo.) 

352 688 282 days 

(8.9 mo.) 

4000 4588 319 days 
(10.5 mo.) 

196 265 Not 

Available 
842 25552 10.7 days 
268 4428 20.0 days 
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GIVE YOUR NEXT CAMPAIGN 


A DOUBLE-BARRELED ADVANTAGE 


CAMPAIGN 


INSIGHT 
for the latest 
word on effective 
Campaigning 


What gives Campaign Insight its unprecedented effectiveness? 
In a word ... timeliness. 

Twice a month Campaign Insight brings its readers up-to-the- 
minute reports on campaign strategy, promotional concepts, 
nationwide survey results, voting trends, the new FEC 
regulations, and much, much more. 

In just one recent issue of C./. you could have read: how to get 
cut-rate prices on media spots in any market; why perceived 
competence is more important to voters than issues; how 
overspending can kill a campaign; five taboos in dealing with the 
press; the case for shorter TV spots; critical differences between 
good and bad campaign photography; how to get your way on 
referendum issues; and many more subjects of immediate 
concern to everyone in the political arena. For the past nine 
years, every issue has been crammed with timely topics. 

For the attorney and every business and professional man 
expected to “know politics” ... for the office-holder and office- 
seeker ... for campaign managers, Political Action Committees, 
concerned citizens, and modern-day campaigners of every kind 
— Campaign Insight has the facts, the finesse, and the no-bull 
approach you'll need to come out on top ... and stay there! 
Subscribe now, and put this one-of-a-kind publication to work 
for you. 


Subscribers’ Comments on 
CAMPAIGN INSIGHT 


“Anyone who doesn't know the value of CAMPAIGN INSIGHT 
probably hasn't been involved in elective politics.” ...... 
James J. Kaster, (El Paso, Texas). 


TIONS acces 


“| want to compliment you for publishing such an outstanding 
political newsletter.” ...... Thomas Mahan (Helena, Montana). 


THE 
Practical Politics Bookclub 


CHOOSE ANY ONE OF 
THESE EYE-OPENING BOOKS 


FOR JUST 4: 


Winning Political 
Campaigns With 
Publicity, by polit- 
ical consultant and 
Campaign Associ- 
ates, president 
Hank Parkinson. 
A step-by-step 
guide to obtaining 
free media expo- 
sure — more than two hundred tips in 
all for putting regular TV and press 
coverage to work for you. Publ. price: 
$9.95. New member price ... $1. 


The New How to 
Win an Election, by 
political consul- 
tant Stephen 
Shadegg, de- 
scribed by Time 
magazine as “one 
of the best pros in 
the business.” 

The updated, re- 
vised, and expanded edition of 
Shadegg's concise program for win- 
ning elections. Publ. price: $6.50: 
New member price ... $1. 


with trial 
membership 


~ Politics Battle 

Plan. by Herbert 

il y Baus and William 

Ross, one of Amer- 

(tle ica's top political 

campaign man- 

agement teams. 

Not only a blue- 

print for conduct- 

ing an effective 

campaign, but also a casebook of 

fascinating stories from the cam- 

paigns of Barry Goldwate:, the 

Kennedys, Sam Yorty, and other 

news-making candidates of recent 
years. Publ. price: $7.95 
New member price ... $1. 


Campaign Associ- 

ates Monographs. 

Campaign Associ- 
ates went to the 
experts to compile 
these six collec- | 

tions of the best 

political advice iit 
available on poll- iN 
ing, building an 
effective campaign organization, 
political action committees, funding, 
volunteers, image-making, and TV 
and radio. Publ. price: $6.95 each 
($41.70 value) 

New member price ... $1. 


At last there’s a book club devoted to the practical side of politics and 
public issues! The Practical Politics Bookclub makes available from a 
single source all the know-how and political savvy of the best of today's 
campaigners. 

Each month we'll bring you a selection of outstanding book values, books 
by proven performers who can help you win your next campaign. You 
choose the ones you want — your only obligation is that you agree to buy 
four books of your choice during the term of your yearly membership. 
The Practical Politics Bookclub is the all-in-one, hassle-free guide to your 
personal reference library of campaign techniques, philosophies, and 


procedures. 


Select your introductory volume now, send just one dollar, and we'll rush 
you the book of your choice plus a full description of selections available 
through the Practical Politics Bookclub! 


GUARANTEE 
Personal Pledge from Campaign Associates, Inc. 


Campaign Associates is convinced you will find these materials beneficial. If, however, you are not completely satisfied, you may return the unit within 30 days and the 
money will be refunded. 


“CAMPAIGN INSIGHT is so superior that I've recommended it 
to several Arizona Political figures.” ...... 
Bernie Wynn, The Arizona Republic. 


Both are deductible as educational expenses for most businesses. 
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Improving Legal 


By Gertrude H. Block 
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Liv Professor Irving Younger 
was only _ half-joking when he 
suggested a class action suit against 
the Internal Revenue Code, on the 
ground that it is invalid since no one 
can understand it (“In Praise of 
Simplicity,” ABA Journal, Vol. 62, 
p.633). Alas, the gobbledygook that 
pervades the IRC and muddies too 
many statutes and court holdings is 
being proliferated in today’s law 
schools, where students, given no 
other writing instruction, imitate 
the bad models sometimes found in 
case books. 

But efforts are being made to 
change things. At the University of 
Florida College of Law the effort is 
in the form of a writing program 
available to all who think they need 
help. Students who participate are 
motivated more by the immediate 
need to do well on 

final examinations than 
by the more remote 
wish to aid future 
clients. Some stu- 

dents join the writing 
program on their own; 
others are sent by pro- 
fessors who find their final 
exams to be adequate in con- 
tent but inadequate in expression. 


Diagnosis of the students’ writing 
problem is the first step, for though 
students and_ professors both 
recognize their presence, usually 
neither can pinpoint the difficulties. 
Students typically label their 
writing deficiencies as grammatical 
and blame them on the fact that the 
mysteries of the subjunctive mood 
were never revealed to them in 
elementary or high school. 


Professors’ theories about 
students’ writing deficiencies 
depend on the professor's age. 
Professors over 40 seem to think 
that if only students’ spelling were 
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improved and they would stop 
putting periods at the end of 
sentence fragments, all would be 
well. Professors under 40, 
themselves products of benign 
neglect in the teaching of the 
rudiments of grammar, simply 
express amazement that the same 
students who vocalize with facility 
manage to botch matters so when 
they write. 

And there are a few professors 
who deny that there is a writing 
problem. Two such, David H. 
Vernon and N. William Hines, of 
the University of lowa Law School, 
write (in Learning and the Law, 
Summer 1977, p.26), “At lowa, lack 
of writing skills — the ability to put 
words together — is not the real 
problem. Although difficulty in 
using the language is certainly a 
factor, most of the bad writing 
results from the students’ failure to 
understand what they are writing 
about.” 

It is true that grammatical errors 
alone do not seem to lower grades. I 
recently compared a number of “A” 
and “C” tests and found about the 
same number of dangling 
participles, sentence fragments, 
punctuation errors, and mis- 
spellings in each group. But, given 
the same knowledge of the law, the 
student who can clearly 
communicate his ideas in an orderly 
manner has a decided advantage 
over the student who cannot. This is 
illustrated in the examples of 
writing that follow, and it also 
explains why students in the same 
study groups, with the same 
command of the material, often 
receive quite different grades in 
final examinations. 

What does the writing program 
consist of? No magic formulas, just 
plenty of practice in writing typical 
examination-type questions; and 


abundant feedback by a writing 
counselor, whose concern is that the 
students’ ideas are conveyed clearly 
and forcefully. 

Surprisingly, for many law 
students this concept is new. They 
acquired their writing habits in 
undergraduate disciplines where 
rambling, vague writing received 
“A’s” for “creativity”; and clarity, 
precision and good organization 
were unappreciated and indeed 
sometimes disdained. At the 
December 1977 Modern Language 
Association meeting in Chicago, 
Professor W. Ross Winterowd 
commented on the propensity of 
college English professors to 
“reward literature rather than 
literacy,” and Professor Harold H. 
Kolb called for a change in the 
English doctoral program to 
include training in language and 
composition. (The current 
concentration on literary study, 
along with the de-emphasis of 
college English composition 
courses may explain why law 
students have writing deficiencies, 
but that’s another story.) 


Communication of Ideas 


Crucial to good writing is the 
communication of ideas; the law 
student who cannot clearly 
communicate — and a surprising 
number cannot — makes poor 
grades. The following is from a test 
written by a student, who on 
reading it a month later, was at a 
loss to explain what he had meant: 
Regarding a balance of fair play and justice 
for plaintiff and defendant, when deciding 
the forum for trial, one should weigh 
whether witnesses to the action can be 
brought to the forum, whether defendant 
will be able to come to the forum without 
incurring great expense, and whether the 
controversy is of such local nature that 
prosecution outside the local environment 
will effect the trial court’s knowledge of it. 
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Obviously, grammar and spelling 
are not the problem here: only one 
spelling error is present, “effect” for 
“affect.” The sentence is simply 
unclear: 

(1) Most damaging is the shift in 
viewpoint. The first participle 
(regarding) leaves the subject in 
doubt; the second, (deciding) is no 
help in providing one. The subject 
of the main clause (one) should be 
the subject of both participles, but 
is the subject only of participle 
number two. And “one” is itself 
vague: Who is “one”? The writer? 
The reader? The public at large? 
The sentence badly needs one 
clearly-stated subject. The final “it” 
completes the overall vagueness; by 
its position “it” should refer to 
“environment” (the nearest 
preceding noun), but actually refers 
to “controversy.” 

(2) The end and the beginning 
of a sentence are the two most 
important positions. Yet the three- 
item list is buried in the center, 
where it can be easily overlooked, 
and if noticed, its importance 
underestimated. 

(3) The writer chose a vague verb 
(affect) instead of a precise verb. 
When carefully chosen, verbs add 
greatly to exactness in writing. 
Vague ones like “affect” and 
“modify” should always be rejected 
in favor of “improve,” “worsen,” 
“harm” and “help.” A verb that 
should be eliminated from legal 
writing is “feel,” as in, “The judge 
felt that the punishment was 
proper.” The more cerebral words, 
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mation, write: 


Delbridge Computing Systems, Inc. 
2502-10 Sutton Bivd., St. Louis, Mo. 63143 


“believe” or “think” or the more 
precise “‘hold’’ should be 
substituted. 


Vague sentences like this might 
be rescued from obscurity by their 
context, but one such sentence is 
usually surrounded by other similar 
ones. The unfortunate reader is 
frustrated, in this case the professor 
who must decide: What is the 
student trying to say? Does the bad 
writing obscure a knowledge of the 
material? Or is the vagueness a ploy 
to hide lack of information? 
Whatever the answer, the result for 
the student is usually the same, a 
low grade. 


Using the same material as in the 
sentence above, the student might 
instead have written the following: 


In choosing a forum for trial to provide 
justice for both plaintiff and defendant, the 
court considers the following: (1) Can 
witnesses to the action easily be brought to 
the forum? (2) Can the defendant come to 
the forum without incurring great expense? 
(3) Is the controversy of a nature that 
prosecution outside the local environment 
will prevent the trial court from 
understanding the circumstances involved? 


The differences between the two 
writing samples are easy to see. In 
the second, crucial facts are 
identified and listed. Parallel ideas 
are expressed in parallel structure. 
Tangled ideas are rephrased to 
make them simple and direct. 


One way to get rid of 
cumbersome structure is to vocalize 
thoughts. Getting the student to put 
down his pen and simply say what 
he means often accomplishes 
wonders. Take the following 
paragraphs, for example, from a 
brief written by a third-quarter 
student: 


Petitioner takes issue with the Florida 
Department of Administration Regulation 
§2.3 which states that applicants for the 
position of Comptroller should be chosen on 
the basis of their performance on the State 
Budgeting-Finance Aptitude Test. Petitioner 
alleges that he should have been chosen for 
the position because of his composite 
qualification rating of 9.5 which was above 
that of 7.9 which was below the minimum of 
8.5 mandated by the Florida Department of 
Administration Regulation §2.3. 


Respondent alleges that testing procedure 
utilized must be a validated test in the face of 
the history of past discriminatory practices; 
also that the person chosen for the position of 
Comptroller was not chosen on the basis of 
race. 


These almost incomprehensible 
paragraphs began to make sense as 


the student explained his ideas 
orally. He was then able to rewrite 
them as follows: 


Petitioner asserts that he should have been 
chosen for the position of Comptroller 
instead of respondent since petitioner 
compiled a composite qualification rating of 
9.5 on the State Budgeting-Finance Aptitude 
Test, compared to the score of 7.9 compiled 
by respondent, who was chosen for the 
position of Comptroller. Respondent’s 7.9 
score was below the minimum requirement 
of 8.5 established by §2.3 of the Florida 
Department of Administration Regulation, 
for eligible candidates for the position of 
Comptroller. The Florida Department of 
Administration Regulation, §2.3, requires 
that applicants for the position of 
Comptroller be selected on the basis of their 
performance on the State Budgeting- 
Finance Aptitude Test. 

Respondent replies that the Florida state 
testing procedure must be modified, in 
accordance with the affirmative action 
provisions of the Equal Opportunity Act, 
$1000, Fla. Stat. (1975), in order to correct 
historical discrimination against minorities in 
Florida. Respondent further asserts that the 
person selected as Comptroller was chosen, 
not merely on the basis of race, but for other 
important qualifications. 


Although a rewrite is usually 
shorter than the original because 
excess verbiage has been deleted, 
this one is longer for in the original 
certain important facts were 
omitted. The “other important 
qualifications,” of course, need to 
be spelled out in the next 
paragraph. Worth noting is the 
change in the position of “not.” Its 
placement in the original writing 
creates ambiguity: was the person 
“not chosen” or “chosen” but for 
other reasons? Moving the word 
“not” and adding clarifying 
material makes the meaning 
certain. Using the “list” method to 
deal with the facts in the first 
paragraph would have produced 
something like the following: 

Petitioner presents the following 
argument: (1) the Florida Department of 
Administration §2.3, states that applicants 
for administrative positions must be selected 
on the basis of their scores in the State 
Budgeting-Finance Aptitude Test; (2) 
Petitioner scored a rating of 9.5 on this test, 
whereas respondent, who was appointed 
Comptroller, scored only 7.9, a score which 
was below the 8.5 mandated by the Florida 
Department of Administration Regulation, 


§2.3; (3) Petitioner should therefore have 
been appointed Comptroller. 


The following is from a memo 
written by a second quarter 
student: 


In the present case, witnesses to the 
controversy who are available were located 
in New York: Plaintiff's wife, the retailer, 
who gave the plaintiff the defective tool, and 
the hospital plaintiff was in, who could, 
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respectively, attest to damages; cause of 
action, or the tort; to the economic relation of 
the defendant to the forum state; and to the 
plaintiff's acquisition of the hammer for the 
defendant; and the plaintiffs need for 
compensation were in New York. 


Improving the grammar of this 
sentence would hardly help since its 
worse defect is lack of clarity. Even 
the reader who painstakingly 
follows the sentence to its end is 
completely befuddled by the final 
phase, which seems unattached to 
anything. The confusion can be 
removed if the sentence is broken 
up into several shorter and simpler 
ones, with the writer making his 
points one by one and in order. 

In the present case, the available witnesses 
to controversy are in New York. These 
include the retailer who sold the plaintiff the 
defective hammer, the hospital in which the 
plaintiff was a patient, and the plaintiff's 
wife. These witnesses are important, 
because they can attest to the tort, to the 
damages, and to the cause of action. They 
can also describe the economic relationship 
of the defendant to the forum and can 
explain how the plaintiff acquired the 
hammer for the defendant. 


A caveat is in order: skillful 
writing may improve a student’s 
grade, but only if he knows the 
subject matter. If he does not, clear 
writing may actually lower his 
grade for the poverty of his ideas 
will be revealed. Such is the case 
here. How can a hospital be a 
“witness”? What kind of “economic 
relationship” is to be described? 
What is meant by the plaintiff's 
need for compensation? The 
cloudy blanket of circumlocution 
having been removed, the 
instructor now knows that the 


student “knows not.” But the 
student is still benefited for he is 
now aware of his other need: to 
learn and analyze the material. 

Another example, this from a 
paper written to fulfill the law 
school’s senior writing requirement: 

In Robinson v. California, a statute with 
criminal punishment for the status of being 
addicted to narcotics was found by the 
Supreme Court to be cruel and unusual 
punishment and in violation of the 8th and 
14th amendments. The court felt the 
punishment for this status was as wrong as 
punishment for having a common cold and 
recognized addiction as a mental and 
physical illness. This seems to prohibit 
punishment for a status on the grounds that it 
is cruel and unusual punishment, and it is 
applicable to the Mentally Disturbed Sex 
Offenders statute, which punishes for the 
status of dangerousness. 


In this paragraph the writer has 
two things to say: (1) that the 
Supreme Court has held that 
punishment for the status of 
narcotics addiction is improper 
because it constitutes punishment 
for a status, not an action; (2) that 
since the Florida Mentally 
Disturbed Sex Offenders Act 
punishes mentally disturbed sex 
offenders for a status, not an action, 
Florida’s sex offenders are being 
improperly punished. The trouble 
with the writing sample is that the 
student has attempted to say both 
things at once. Confusion can be 
eliminated by separating the ideas. 
A possible rewriting: 

The Supreme Court, in Robinson v. 
California, held that criminal penalties for 
the status of narcotics addiction constituted 
cruel and unusual punishment and _ thus 


violated the 8th and 14th amendments. 
Stating that narcotics addiction, like the 


Ah, Scholarship 


incompetent prose.” 


practitioners and judges. 


In an article in the October 1978 issue of Barrister, the publication of the 
American Bar Association’s Young Lawyers Division, author/lawyer Ronald 
Goldfarb blows the whistle on “legalese.” 

Goldfarb, an outspoken critic of the way most lawyers and judges write, 
blames law schools for perpetuating the problem. “What students read in law 
school are law review articles, legal treatises and judicial opinions. For the most 
part, this is a collection of turgid, overblown, pompous, technically 


Following that opening salvo Goldfarb goes on to attack law school teachers, 


“On becoming practitioners, lawyers find that legalese comes more and more 
naturally. Habit, peer pressure and the influence of role models all take their toll. 
The new, intellectually unsure lawyer finds it comfortable to use the now 
familiar—if pompous—overblown language of the law. The stylistic hocus- 
pocus gives them (and the profession) mystique.” 

Says Goldfarb, “For the notion that the complexities of conceptualization that 
compose the law could ever be made comprehensible—so the guy in the street 
could get them—is too treasonable to contemplate. He who tries such stuff is 
suspect; surely he can be no scholar. Ah, scholarship.” 
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common cold, belonged to the category of 
“physical and mental illness,” the Court 
invalidated a California statute that 
provided criminal punishment for narcotics 
addiction. The punishment of mentally 
disturbed sex offenders under the Florida 
Mentally Disturbed Sex Offenders statute 
likewise punishes for a status 
(dangerousness) and should therefore be 
considered unconstitutional for the same 
reasons. 


Unnecessary Verbiage Weakens 


Perhaps it is unfair to blame law 
students for writing badly when 
they are provided with so many bad 
examples. The following is from an 
opinion written by an appeals court 
judge: 

I fully concur in Judge M’s opinion 
invalidating P’s foreign attachments as 
violative of procedural due process. But 
while Judge M’s analysis of the several 
relevant Supreme Court precedents is 
compelling, the vicissitudinous nature of 
recent litigation in that Court over the 
constitutionality of state provisional 
remedies leads me to believe that the law 
court holding grounded thereon may rest on 
a treacherous foundation. 

This paragraph violates two 
important rules: first, write with 
verbs instead of nouns and 
adjectives; and, second, write 
simply, without ostentation and 
pretentiousness. “Is violative of” is 
an unnecessary adjective phrase; 
why not use the verb “violates”? 
Decisions in case books are full of 
such cumbersome phraseology, 
such as “is indicative of” (for 
“indicates”), “is determinative of” 
(for “determines”), “comes into 
conflict” (for “conflicts”), and “is 
declarative of” (for “declares”). 
Such unnecessary verbiage 
weakens impact, but law students 
cannot be blamed for thinking that 
because it appears in judicial 
opinions it must be desirable. 

Fancy diction may also cause 
inexactness, as in the use of the 
word “vicissitudinous” in the above 
opinion. “Vicissitudes” are changes 
caused by external circumstances 
often beyond control, hardly the 
intended meaning here. And it is not 
the nature of the litigation that is 
varied (as is unintentionally stated) 
but the Supreme Court decisions. 
The writer of the opinion might 
have avoided this error had he 
chosen simpler diction. 


The next sample, from an opinion 
written by a state supreme court 
justice, is an example of 
incomprehensibility caused by 
pomposity: 
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In the interest of justice and elimination Gf 
continuous and protracted future litigation, 
it appears to be proper and dutiful to 
exercise the right of permutation in this 
matter even though it may tend to be 
hortative to the litigants involved. 
Nevertheless, the peroration of a judiciary 
tribunal ultimately must arrive at some point 
of finality. Such is the case, and we can only 
trust that it will be the emendator to the 
domestic problem of these parties and also 
an encyclical message to others of equal 
parity. 

“More matter and less art,” Queen 
Gertrude’s impatient demand of 
Polonius in Hamlet, seems 
appropriate here. Glancing first at 
the last two words, one might ask 
how parity can be other than equal. 
Other tautologies are “proper and 
dutiful” and “future litigation.” But 
these are minor in comparison with 
the general confusion, caused by 
the long, involved sentences replete 
with vocabulary borrowed from 
other disciplines and connoting 
ideas the writer probably does not 
intend. For example, “permutation” 
is commonly used in mathematics 
to denote the ordered arrangement 
of the elements of a set. 
“Permutation” may also mean 
“transformation,” but this 
meaning does not make much sense 
here. “Hortative” usually means 
“inciting to action,” a meaning 
stronger than is intended here. 
“Advisory” would be a_ better 
choice, being both more neutral 
and more simple. “Peroration” is 
also improper, since it usually 
means the conclusion of a speech by 
a formal recapitulation; a 
peroration is also a grandiloquent 
and lengthy speech (the sort the 
writer of this paragraph might 
make). “Emendator” does not 
appear in either the American 
Heritage Dictionary of the English 
Language (1973) or The Random 
House Dictionary of the English 
Language (College Edition, 1968). 
The word “emendation” does 
appear. Used most often in literary 
criticism, it means ‘‘the 
improvement of a text by critical 
editing” and is followed by the 
preposition “of,” not “to.” Finally, 
the term “encyclical” refers to a 
papal letter on a specific subject 
and is primarily used in Roman 
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Catholic ecclesiastical matters. The 
cluttering of a judicial opinion with 
terms borrowed from mathematics, 
literary criticism, oratory, and the 
Roman Catholic church reveals a 
desire more to impress than inform. 

“Jargon elevated to pomposity” 
is the description given to such 
language in a recent article in The 
Washington Post (January 15, 
1978), by Stuart Auerbach, Post 
writer on legal affairs. According to 
Ronald Goldfarb, Washington 
attorney-writer who conducts 
seminars for judges to help them 
improve their opinion writing 
(quoted in the same Post article), “I 
have to brainwash Harvard Law 
School graduates to write simple, 
straight sentences that don’t go on 
for pages.” 


Legalese Precise? 


Yet some lawyers insist that 

legalese is justifiable because it is 
precise, despite lawsuits over 
carefully worded legal contracts, 
and disputes among lawyers about 
the meaning of words used in laws 
and court opinions. One passage in 
Florida’s “new” 1968 Constitution 
that may give rise to litigation is in 
§4(c): 
The homestead shall not be subject to devise 
if the owner is survived by spouse or minor 
child except the homestead may be devised 
to the owner’s spouse if there be no minor 
child. The owner of homestead real estate, 
joined by the spouse if married, may alienate 
the homestead by mortgage, sale, or gift and, 
if married, may by deed transfer the title to 
an estate by the entirety with the spouse. 

Despite the ungrammaticality of 
the first sentence (“that” is omitted 
after “except”) the problem is not 
there, but in the second sentence. 
Must the owner of a homestead be 
joined by spouse in transferring 
title, when the homestead is owned 
by both? Withqut the second “if 
married,” it would seem so. One 
wonders why that phrase was 
added, for with it the ambiguity 
occurs. 


The effort to achieve elegance 
often creates only confusion. Do 
you recall the investigation during 
Gerald Ford’s presidential 
campaign of charges that he had 
mishandled campaign funds during 
a previous campaign? After the 
investigation had been completed 
the special prosecutor called a press 
conference to announce his 
findings. His statement was, “The 
evidence developed during this 


investigation was not corroborative 
of the allegation on which it was 
predicated.” The announcement, 
intended to “clear the air,” instead 
left the press mystified. Somebody 
asked, “Does that mean Ford is 
guilty?” 

And then there is Stuart Chase’s 
apochryphal story of the plumber 
who wrote to the Bureau of 
Standards that he had found 
hydrochloric acid good for clogged 
drains. The Bureau responded: 
“The efficacy of hydrochloric acid 
is indisputable, but the corrosive 
residue is incompatible with 
metallic permanence.’ The 
plumber wrote he was glad the 
Bureau agreed with him. The 
Bureau, horrified, fired off a second 
letter: ““We cannot assume 
responsibility for the production of 
toxic and noxious residues with 
hydrochloric acid and suggest an 
alternative procedure.” The 
plumber wrote back that he was 
glad the Bureau agreed with him. 
Finally, the Bureau exploded, 
“Don't use hydrochloric acid. It eats 
hell out of pipes.” 

The Hungarian chemist- 
philosopher, Michael Polanyi (1888 
- 1966) once observed about 
writing: “Two rules are important. 
The first rule is to have something to 
say. The second rule is, if you have 
two things to say, say first the one 
and then the other, not both at 
once.” Law students and lawyers 
who write what they have to say 
clearly, simply, and succinctly area 
delight to professors, law partners, 
and the rest of us who must read 
what they have written. oO 
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Recent Opinions of the Committee on 
Standards of Conduct Governing Judges 


Testimonial Dinners 


An inquiry to the Committee on 
Standards of Conduct Governing 
Judges requesting the opinion of 
the committee on attending a 
testimonial dinner for an incumbent 
county commissioner, advises that 
the testimonial is not for the 
purpose of announcing the 
candidacy for any public office, nor 
to make an announcement of the 
commissioner’s retirement and that 
the commissioner is not presently a 
candidate for any public office. 
The announced price of each ticket 
is $40, but the judge received 
complimentary tickets. 

Five members of the committee 
believe there is no prohibition 
against attending the testimonial 
dinner nor against acceptance of 
the complimentary tickets upon the 
assumption that the chief object of 
the dinner is to pay honor to a 
distinguished public servant, rather 
than to raise funds for this re- 
election. 

One member feels has 
insufficient information upon 
which to base an opinion but 
expresses concern that the price of 
the ticket would indicate that it is a 
fund raising affair and could be 
construed as a “purely political 
affair.” 

Three members of the committee 
believe such conduct is proscribed 
by Canon 7. 


Serving on Board of Trustees 


The Committee on Standards of 
Conduct Governing Judges 
received an inquiry as to whether 
membership on the Board of 
Trustees of Jacksonville Country 
Day School is proscribed by F.S. 
623.13. The committee presumes 
from the query that Jacksonville 
Country Day School is organized 
and exists pursuant to Chapter 59- 
113 Laws of Florida from whence 
F.S. 623.13 is derived. 
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Although the query appears to 
ask for a legal opinion as 
distinguished from an _ opinion 
construing the Code of Judicial 
Conduct, a majority of the 
committee believes that response 
should be by opinion. A majority of 
the committee believes that the 
portion of the statute which 
provides that: “All persons while 
acting in any public official 
capacity are hereby specifically 
prohibited from engaging in any 
manner in such administration, 
supervision, operation, financing 
and control of the affairs of such 
corporation” clearly prohibits a 
judge (who is a person acting in a 
“public official capacity”) from 
engaging in the activities 
proscribed by the statute, which 
would encompass the board of 
trustees of any corporation 
organized and_ existing under 
that chapter. 


Reporting a Felony 


The Committee on Standards of 
Conduct Governing Judges 
responds to a_ recent inquiry 
requesting the opinion of the 
committee as to whether a judge 
has an obligation to report to the 
appropriate authorities assertions 
voluntarily made under oath during 
testimony being adduced before 
him in a domestic relations matter. 
One of the parties testified to 
having intentionally and 
deliberately omitted the 
federal income tax return filed by 
the parties for the several preceding 
years substantial amounts of money 
which had been earned by the party 
testifying. 

The committee has been unable 
to find any provision of the Code of 
Judicial Conduct or any law 
furnishing a definitive answer to the 
inquiry. It is noted that Section 4, 
Title 18, USCA provides that 
“whoever, having knowledge of the 
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actual commission of a felony 
cognizable by a court of the United 
States conceals and does not as soon 
as possible make known the same to 
some judge or other person in civil 
or military authority under the 
United States, shall be fined not 
more than $500 or imprisoned not 
more than three years, or both.” 
That statute is usually referred to as 
a “misprision of felony statute.” 
Although the wording appears clear 
enough, the case law tends to lead 
to the conclusion that in order to be 
guilty of the proscribed conduct 
some affirmative act of 
concealment is necessary. (Also as 
perhaps peripherally of interest are 
18 USCA, Section 3 and DR 1-102 
(a)(4); 1-102(a)(5); 7- 
102(A)(3); DR 7-102(B)(1) and EC 
7-27 of the Code of Professional 
Responsibility.) It is further noted 
that under Section 19, Article V, of 
the Constitution of Florida all 
judicial officers are made 
conservators of the peace. 

Of the nine members of the 
committee which have responded 
to the inquiry, three are of the view 
that the the judge has a definite 
obligation to report the matter. Six 
members of the committee believe 
that although he has no obligation, 
neither is there any ethical 
prohibition; thus leaving the 
determination to the judge’s 
discretion. 


Recusal from Litigation 
Represented by Former Partners 


The Committee on Standards of 
Conduct Governing Judges 
received the following facts and 
inquiry: A judge is one of the payees 
(though not so named) of a 
promissory note secured by a 
purchase money mortgage 
executed by the current 
shareholder of a_ professional 
association of which he was a 
member at the time he ascended to 


785 


the bench, in favor of trustees who 
hold for him and others; his 
fractional interest being 90/422. His 
interest in the building and 
property which is the security for 
the purchase money mortgage was 
initially acquired by virtue of his 
stock in a corporate holding 
company which was formed for the 
sole purpose of owning the 
property and leasing it to the law 
firm of which he was then a 
member. 

The makers of the promissory 
note have no personal liability, the 
property secured by the purchase 
money mortgage being the sole 
security for the payment of the 
note. The persons who have 
executed the note and mortgage (all 
in their capacities as partners) are 
the same persons who are the 
current shareholders in the 
professional association of which he 
was formerly a member. He has no 
interest in either the partnership or 
the professional association, his sole 
interest (for the purpose of the 
subject inquiry) being the fractional 
interest in the note secured by the 
purchase money mortgage. The 
judge separated from the law firm 
when he ascended the bench 
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approximately 18 months ago. 

Based upon the above factual 
situation, we understand the query 
to be whether it is necessary to 
recuse ones self in cases in which the 
members of the law firm of which 
the judge was formerly a member 
represent one or more of the 
litigants. 

The participating members of 
the committee are unanimous in the 
view that it is not necessary to so 
recuse oneself on account of the 
facts hereinabove outlined. A judge 
should, however, recuse himself 
from participating in any case 
which was being handled by any 
member of the firm during the time 
that he was in fact a member of the 
firm. 


Using Prestige of the Office 


An inquiry requests determin- 
ation of the propriety of a judge’s 
becoming a member of the Florida 
State University Alumni Associa- 
tion and authorizing the use of his 
name and photograph by the 
association “to assist the association 
in promoting memberships” 
incident to a recently inaugurated 
“dues/membership concept” by 
the association. The ‘“dues/ 
membership concept” is to enable 
the association “to expand _ its 
programs for both alumni and 
Florida State University.” It is also 
to aid the association in providing 
financial backing for new 
constituent alumni associations and 
for providing funds for activating 
new alumni clubs throughout the 
country. 

Canon 5 B. permits a judge to 
participate in civic and charitable 
activities which do not reflect 
adversely upon his unpartiality nor 
interfere with the performance of his 
judicial duties. The canon also 
permits a judge to serve as an 
officer, director, trustee, or 
nonlegal advisor of an educational, 
religous, charitable, fraternal or 
civic organization “not conducted 
for the economic or political 
advantage of its members.” The 
canon prohibits a judge from 
soliciting funds for any educational, 
religious, charitable, fraternal or 
civic organization and prohibits the 
use of the prestige of his office for 
that purpose. 

The committee believes that 
certainly there is nothing in the 
canons to prohibit membership in 
the Florida State University Alumni 


Association. However, a majority 
believes that Canon 5 prohibits the 
use of a name or photograph or the 
prestige of the office for the 
solicitation of funds, including 
membership dues. 


It is, in the view of a majority of 
the committee, the anticipated use 
of the judge’s membership, name 
and photograph which is 
proscribed. There is no impropriety 
in the publication of a judge’s name 
and photograph in a roster of an 
organization of which he is allowed 
to be a member under the canons. 


Testifying as Expert Witness 


An inquiry advises that the judge 
has been requested to testify as an 
expert witness in a death case 
arising out of a _ parachuting 
accident; questions to the 
Committee being (1) whether he is, 
as a judge, prohibited from 
testifying as an expert witness and 
(2) whether he is permitted to 
accept an expert witness fee. 

No specific canon appears to 
cover the inquiry. Canon 2 B. 
provides that a judge “should not 
testify voluntarily as a character 
witness.” By our opinion 76-9 this 
committee, with one dissent, held 
that a judge, formerly having been a 
practicing lawyer, may give an 
affidavit relative to matters 
exclusively within his knowledge 
pertaining to a case or proceeding 
in which he was involved as a 
lawyer without the necessity of a 
subpoena. However, no compen- 
sation for the activity was 
contemplated in that opinion. 

Canon 3 C. (1)(d)(iv) seems to 
contemplate that there are instances 
in which a judge may be a witness; 
but again that provision would not 
appear to be applicable to this 
inquiry. 

The participating members of 
the committee, with one dissent, are 
of the view that although no 
specific canon proscribes_ the 
anticipated conduct, nevertheless 
the spirit of the canons would be 
violated by a judge voluntarily 
appearing as an expert witness. The 
committee also believes, with one 
dissent, that even were a judge to 
voluntarily appear as an expert 
witness he should not accept an 
expert witness fee. 


Tyrie A. Boyer, Chairman 
Committee on Standards of 
Conduct Governing Judges 
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Research takes up many valuable hours. 
Hours that could be spent working with 
clients and expanding your practice. Florida 
Legal Research gives back those valuable 
hours by doing the research for you. 


You can count on Florida Legal Research 
to do a thorough job. The library facilities at 
our disposal are the most comprehensive in 
the Southeast. Coupled with our own in- 


house library, you receive the kind of in-depth 
research you demand. 


Our researchers are experts. Our full time 
staff consists of members of the Bar, and 
graduate law students. In addition, all work is 
supervised and reviewed by our editorial staff. 


Our researchers work closely with 
you to keep you up to date on their progress. 
In this way, you have total control over 
all work being done. 


At Florida Legal Research, we tailor our 
work to your needs. We get the information 
to you when you need it and communicate 
the data in any form you request, be it a 
brief, memorandum or some other form. And 
there are no add-on charges. One low price 
covers everything. 


You can’t afford to do without Florida 
Legal Research. Let us start on your project 
now. Call toll free 1-800-342-5361. 


P.O. Box 881 
Gainesville, Florida 32602 
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Post-Jury Punishment 


By Thomas G. Murray, Jr. 


A now well-recognized principle 
of American jurisprudence is that 
individuals may not be punished for 
the exercise of constitutionally 
protected rights. Thus, the 
Supreme Court of the United States 
has specifically struck down state 
and federal procedures which have 
made costly or “chilled” the 
exercise of first,! fourth,” fifth? and 
sixth¢ amendment rights. This 
article is addressed to the 
widespread practice of punishing 
with enhanced sentences those 
criminal defendants who resist the 
often very attractive inducements 
offered by the prosecutor and/or 
trial judge to plead guilty, and who 
proceed to exercise their sixth 
amendment right to trial by jury. 

At the outset, it must be made 
clear that the article is not intended 
as an attack on the plea bargaining 
system which has now been all but 
sanctified by the Supreme Court of 
the United States.> Nor is the article 
intended as a criticism of the 
prosecutorial practice of using the 
threat of enhanced indictment or 
information to induce guilty pleas, 
with the attendant vindictiveness 
which follows 
defendant of a prosecutor’s offer. 
Such practice has also been upheld 
by the United States Supreme 
Court.® This article addresses those 
cases where a trial judge knows of 
or has participated in a plea bargain 
prior to trial, or has established a 
practice of “rubber-stamping” all 
bargains agreed upon by the 
prosecutor and defense counsel, 
and when the offered bargain fails to 
produce the desired guilty plea, the 
trial judge vindictively imposes a 
penalty in the form of an enhanced 
sentence upon the defendant who 
has had the temerity to proceed to 
jury trial and been found guilty. 
This form of judicially imposed 
penalty upon the exercise of the 
right to jury trial has never been 
upheld by the Supreme Court, and 
is the very type of practice which 
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rejection by a-° 


that Court has held to be “patently 
unconstitutional.” 

In invalidating a provision of the 
Federal Kidnapping Act which 
made kidnapping punishable by 
death only if that ultimate penalty 
was recommended by the jury in its 
verdict, the Jackson Court stated: 


The inevitable effect of any such provision 
is, of course, to discourage assertion of the 
Fifth Amendment right not to plead guilty 
and to deter exercise of the Sixth 
Amendment right to demand a jury trial. If 
the provision had no other purpose or effect 
than to chill the assertion of constitutional 
rights by penalizing those who choose to 
exercise them, it would be patently 
unconstitutional.$ 


The Jackson Court also recognized 
that: 


... the evil in the federal statute is not that it 
necessarily coerces guilty pleas and jury 
waivers but simply that it needlessly 
encourages them. A procedure need not be 
inherently coercive in order that it be held to 
impose an impermissible burden upon the 
assertion of a constitutional right.® 


Indeed, once it becomes well 
known that a practice of imposing 
substantially lighter sentences on 
defendants who plead guilty or 
waive trial by jury, a trial court need 
not indulge in any additional 
coercion at all. At that point, 
“enough defendants will be cowed 
into guilty pleas simply by the force 
of their lawyers’ warnings that 
defendants convicted after 
demanding a trial receive long 
sentences.” !° 

A number of federal appellate 
courts have also decried the 
practice of extracting a penalty 
from a defendant who proceeds to 
a jury trial rather than pleading 
guilty.!'! Despite this massive body 
of case law which holds that the 
practice is unconstitutional, the 
practice continues to flourish. In 
fact, the practice is so widespread 
as to be proper subject for judicial 
notice.!2 

In perhaps the most exhaustive 
opinion concerning the unconsti- 
tutional practice, The United States 
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Court of Appeals for the District of 
Columbia Circuit, in remanding for 
resentencing stated: 


In view of the prohibitions the Supreme 
Court has laid down against making the 
exercise of Fourth, Fifth and Sixth 
Amendment rights costly, the pricetag thus 
placed on the right to a fair trial which these 
amendments guarantee would, on first 
impression, seem clearly impermissible. 

And yet, despite the startling incongruity, 
empirical evidence supports the proposition 
that judges do sentence defendants who 
have demanded a trial more severely. At 
least one Court of Appeals has taken 
approving “judicial notice of the fact that 
trial courts quite generally impose a lighter 
sentence on pleas of guilty than in cases 
where the accused pleaded not guilty but has 
been found guilty by a jury.”" 

Thus, that the practice of 
punishing defendants for exercising 
their most fundamental right to trial 
by jury exists on a national scale is 
readily apparent. That the practice 
exists in Dade County, Florida, was 
documented by the American 
Judicature Society.'4 During the 
month of June 1972, that group 
undertook an extensive study of the 
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Dade County criminal justice 
system. 
The study, through the 


compilation of statistical data and 
interviews with court and law 
enforcement personnel, and 
employees of the state attorney’s 
and public defender’s offices, 
established the existence of a 
“pattern and practice” of imposing 
substantially higher sentences on 
any defendant who had _ the 
temerity to assert his constitutional 
right to trial by jury. 


Increased Punishment 


The presence of the implicit 
threat of increased punishment to 
those temerarious defendants is 
illustrated by the statistics relating 
to sentences meted out after 
robbery convictions. In 1968, out of 
69 trials for the crime, 49 
defendants were tried before the 
bench and received an average 
sentence of 9.8 years. The 20 who 
were convicted by juries received 


an average of 15.9 years.!® 

By 1970, this sentencing disparity 
had increased, and had had the 
effect of decreasing the number of 
defendants demanding jury trials. 
Only five defendants out of 37 
accused of robbery requested jury 
trials. Those five defendants whose 
desire for a jury trial had not been 
effectively chilled paid a heavy 
price for the exercise of that right. 
They were sentenced to an average 
of 14.6 years, while their more 
pragmatic counterparts were 
sentenced to an average of 4.6 
years.!7 

In 1971, the average sentence for 
a conviction for robbery following 
a jury trial was 35.4 years, 
compared to the 3.9 year average 
sentence received by those 
convicted following a bench trial.!8 

It is clear that the unconstitutional 
practice of extracting a toll from 
defendants who insist upon their 
right to trial by jury exists and is 
widespread. A question remains, 
however, why this is so, in light of 
the multitude of cases which have 
held the practice to be patently 
unconstitutional. 

The arguments propounded by 
the defenders of this form of 
disparate sentencing reflect 
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confusion between the issue of 
punishment for asserting rights and 
the issue of the efficacy of plea 
bargaining. An argument inevitably 
made in favor of differential 
sentencing is that it is necessary. 
Most convictions, perhaps as many 
as 90 percent in some jurisdictions, 
are the product of guilty pleas.'® 
Thus it is argued, unless a large 
proportion of defendants plead 
guilty, the entire criminal justice 
system, already plagued by 
crowded dockets, would collapse. 

This highly speculative argument 
must fail for a number of reasons. 
First, it is clear that the argument is 
better directed against an argument 
against plea bargaining, which this 
article does not contain. Under the 
express approval of the Supreme 
Court of the United States, plea 
bargaining will continue to exist, 
and absent overreaching a gross 
misconduct, prosecutors will still 
have nearly unbridled discretion to 
offer inducements to defendants in 
order to procure their guilty pleas. 
Large proportions of defendants 
will continue to succumb to those 
inducements, and the criminal 
justice system will be “saved.” Thus 
the necessity of punishing the 
defendant who asserts his right to 
trial by jury is not established by the 
necessity of obtaining guilty pleas. 
The judge who announces either in 
an individual case or who through 
practice has created a policy of such 
unconstitutional sentencing cannot 
find support in the Supreme Court 
cases which recognize the necessity 
of plea bargaining. 

Secondly, as recognized by 
Judge Bazelon, the arguments that 
the criminal process would collapse 
without strong inducements to 
plead guilty “have tended to rely on 
assumption rather than empirical 
evidence.”2° What little empirical 
evidence which does exist suggests 
that even if the endorsed practice of 
plea bargaining were abolished, the 
effect would not necessarily be 
catastrophic.?! 

Finally, because there are 
legitimate reasons for a judge to 
impose a greater sentence after trial 
than would have been imposed 
prior to trial, a defendant may still 
wish to waive his right to that trial. 
Again, an enhanced sentence after 
trial is only repugnant when the 
enhancement is solely due to the 
fact that the defendant proceeded 
to trial. New facts, unknown to the 
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trial judge prior to trial, may be 
revealed through trial testimony, 
which facts may properly be 
considered in aggravating the 
sentence imposed. Indeed, these 
facts may be revealed in a 
presentence investigation. 
Additionally, if the defendant elects 
to testify at his trial, the judge may 
unfavorably evaluate the 
defendant’s demeanor and 
credibility on the stand. If 
convinced that a defendant was less 
than truthful while testifying, the 
judge may properly consider that 
fact at the time of sentencing.” 
Thus, guilty pleas which are for 
convenience,2? or which reflect an 
honest desire on the part of the 
defendant to avoid the expense or 
embarassment of trial, or to avoid 
the prospect of a_ legitimately 
enhanced sentence, are valid. There 
is no support for the argument, 
therefore, that unless a judge is 
allowed to punish a defendant for 
proceeding to trial, all defendants 
will elect to do so, and the criminal 
justice system will collapse. 


Relief for Victimized Defendant 


Turning to what relief an 


aggrieved defendant who has been 
victimized by the unconstitutional 
practice may hope to gain, a 
practical problem remains. While it 
is often relatively easy to establish 
the existence of the unconstitutional 
practice, it is often difficult, if not 
impossible, to establish that an 
individual defendant was a victim 
of that practice. It is the rare judge 
who will state on the record that a 
defendant is being sentenced to a 
greater term of imprisonment for 
refusing to plead guilty‘ and there 
is currently no requirement in 
Florida for a judge to state his 
reasons for imposing a particular 
sentence. Thus, the “invisibility 
with which the system operates in 
individual cases too often conceals 
the constitutional issue.”26 

Even if a prima facie case can be 
made that a defendant has been 
punished for asserting his right to 
trial, he is often left without a forum 
in which to effectively air his 
grievance. Florida courts 
steadfastly cling to the largely 
outmoded premise that sentences 
within the statutory maximum are 
exempt from appellate review.?’ 
Sentencing review councils have 


never been attempted in Florida.”* 
And clearly, a motion to vacate 
pursuant to Rule 3.850 Fla. R. Crim. 
P., which is properly heard by the 
sentencing judge, would be an 
exercise in futility. 

It is readily apparent that some 
sentencing review mechanism is 
necessary. The legislature is 
empowered to provide by “general 
law” for appellate review of 
sentences.22 Whether appellate 
review of sentences is desirable, or 
if the establishment of sentencing 
review councils to perform that 
function is preferable is beyond the 
scope of this article. Essential to any 
meaningful review, however, is the 
requirement that a sentencing judge 
state his reasons for imposing a 
particular sentence. Without such 
statement, the subjective process 
by which a judge arrives at a 
particular sentence will remain 
immune from review.*° 

The suggested changes will no 
doubt be slow in coming. In the 
interim, appellate courts should 
recede from their strict adherence 
to the doctrine of nonreview of 
sentences. A distinction can and 
should be made between an 
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appellate attack on the duration or 
severity of a sentence and an attack 
on the reasons for such a sentence. 
The latter should clearly be 
reviewable.*! 

Additionally, given the 
fundamental nature of the right to 
trial by jury, and the difficulty in 
proving that an individual was 
punished for asserting that right, a 
defendant should not initially be 
required to do more than establish a 
prima facie showing of the 
derrogation of his rights. The state 
should be required to rebut the 
defendant’s assertions when: 


A realistic appraisal of the situation compels 
the conclusion that [the defendant’s] 
comparatively severe sentence was due to 
the fact that he stood trial. No other 
possibility is suggested for the disparity.%2 


The right to a trial by a jury of 
one’s peers is a cornerstone of 
American jurisprudence. To 
acknowledge the existence of a 
widespread practice of punishing 
those defendants who assert that 
right without ending that practice 
cheapens the entire criminal justice 
system. oO 
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The Nationai Environmental Policy Act: 
A Statutory Framework for 
Environmental Bargaining 


By Joseph Z. Fleming 


The late Mayor Daley of Chicago 
would have liked the National 
Environmental Policy Act, also 
referred to as “NEPA”.! Because in 
summing up the way his 
performance was viewed, Mayor 
Daley once remarked: “I have been 
vilified, I have been crucified; yes, I 
have even been criticized.” The 
same is true of NEPA. 

In the beginning NEPA was 

viewed as nothing but a laudatory, 
although innocuous, Congressional 
statement of environmental 
concern.? Section 2 of NEPA stated 
its purposes were: 
To declare a national policy which will 
encourage productive and enjoyable 
harmony between man and his environment; 
to promote efforts which will prevent or 
eliminate damage to the environment and 
biosphere and stimulate the health and 
welfare of man; to enrich the understanding 
of the ecological systems and nature 
resources important to the Nation; and to 
establish a Council on Environmental 
Quality. 

Regardless of what Congress 
intended, the courts fashioned the 
Environmental Impact Statement 
(“EIS”) requirement out of 
§102(2)(C) of NEPA? Section 
102(2)(C) states that an EIS should 
be prepared for “every 
recommendation or report on 
proposals for legislation and other 
major federal actions significantly 
affecting the quality of the human 
environment.” Section 102(2)(C) of 
NEPA provides that an EIS is to 
include the following: 


(i) The environmental impact of the 
proposed action, 

(ii) Any adverse environmental effects 
which cannot be avoided should the 
proposal be implemented. 

(iii) Alternatives to the proposed action. 

(iv) The relationship between local 
short-term uses of man’s 
environment and the maintenance 
and enhancement of long-term 
productivity, and 

(v) Any irreversible and irretrievable 
commitments of resources which 
would be involved in the proposed 
action should it be implemented. 
Prior to making any detailed 
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statement, the responsible federal 
official shall consult with and 
obtain the comments of any federal 
agency which has jurisdiction by 
law or special expertise with respect 
to any environmental impact 
involved. Copies of such statement 
and the comments and views of the 
appropriate federal, state, and 
local agencies, which are authorized 
to develop and enforce environ- 
mental standards, shall be made 
available to the President, the 
Council on Environmental Quality 
and to the public as provided by 
Section 552 of Title 5, United States 
Code, and shall accompany the 
proposal through the existing 
agency review processes.... 


NEPA has been the subject of 
numerous judicial controversies. 
Recently there have been judicial 
rulings involving application of 
NEPA to actions of the United 
States abroad.t In one case a 
German environmental group even 
filed a suit in the United States 
District Court for the District of 
Columbia seeking to compel the 
Detense Department to prepare an 
EIS on an Army housing project in 
West Berlin 


Judicial Decisions Varied 


Yet, judicial decisions have 
varied. The initial liberal 
interpretation of NEPA appears to 
be shifting to a more conservative 
interpretation. Review of the 
varying interpretation of NEPA is 
best described by the analysis of the 
following four cases. 


e Calvert Cliffs Coordinating 
Committee v. Atomic Energy 
Commission, 449 F.2d 1109 at 1112 
(D.D.C. Cir. 1971), cert. denied, 
404 U.S. 942 (1972), was the initial 
ruling suggesting a broad judicial 
role for elaborating NEPA 
requirements. The court described 
NEPA as “a general mandate and 
broad delegation of authority to 
new and old administrative 
agencies.” The court summed up its 
role by concluding: “It remains to 


environmental 
law 


be seen whether the promise of this 
legislation becomes a_ reality. 
Therein lies the judicial role.” 

e In United States v. Scrap, 412 
U.S. 669 (1973), the United States 
Supreme Court held an unincor- 
porated association of students 
could challenge actions of the 
Interstate Commerce Commission 
resulting in railroad rate increases, 
since the Commission failed to 
prepare an EIS. The following 
language of the Supreme Court 
decision confirmed that the judicial 
role in interpreting NEPA was 
going to be aided by an expansive 
view of who would have standing 
to litigate NEPA issues in the Court: 


The appellants challenge the appellees’ 
standing to sue, arguing that the allegations 
in the pleadings as to standing were vague, 
unsubstantiated, and insufficient under our 
recent decision in Sierra Club v. Morton. The 
appellees respond that unlike the petitioner 
in Sierra Club, their pleadings sufficiently 
alleged that they were “adversely affected” 
or “aggrieved” within the meaning of the 
Administrative Procedure Act (APA),5 USC 
§702 [5 USCS §702], and they point 
specifically to the allegations that their 
members used the forests, streams, 
mountains, and other resources in the 
Washington metropolitan area for camping, 
hiking, fishing, and sightseeing, and that this 
use was disturbed by the adverse 
environmental impact caused by the nonuse 
of recyclable goods brought about by a rate 
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increase on those commodities. The District 
Court found these allegations sufficient to 
withstand a motion to dismiss. We agree. 
[412 U.S. at 684-685]. 


e In Flint Ridge Development 
Company v. The Scenic Rivers 
Association of Oklahoma, et al., 426 
U.S. 776 (1976), the Supreme Court 
started to outline the limitations of 
NEPA, by refusing to interpret it in 
a manner that would require an 
agency to act in a manner 
inconsistent with the basic federal 
legislation under which the agency 
was authorized to act. The Supreme 
Court determined that NEPA did 
not apply to the Department of 
Housing and Urban Development 
consideration of a property report 
and statement of record filed by 
private developers, pursuant to the 
Interstate Land Sales Full 
Disclosure Act. The Court 
emphasized the need to utilize 
NEPA in a manner which does not 
impose a duty on an agency which 
the agency is not given by statute. 
As the Court noted: 

Section 102(2)(C) of NEPA, 42 USC 
§4332(2)(C) [42 USCS §4332(2)(C)], 
requires all agencies of the United States “to 
the fullest extent possible” to “include in 
every recommendation or report on 
proposals for legislation and other major 
Federal actions significantly affecting the 
quality of the human environment” an 
environment impact statement analyzing the 


consequences of, and alternatives to, the 
proposed action. 


Thus, the Court found that 
“where a clear and unavoidable 
conflict in statutory authority exists, 
NEPA must give way.” The 
decision was important because it 
marked the outer limits of NEPA 
and confirmed that it would not 
repeal by implication any other 
statute. 


e In Vermont Yankee Nuclear 
Power Corp. v. Natural Resources 
Defense Council, Inc. et al., U.S. 
—, 55 L. Ed. 2d 460, 11 E.R.C. 1439 
(April 3, 1978), the Supreme Court 
confirmed that NEPA was a 
procedural, not a_ substantive 
statute, by noting: 

NEPA does set forth significant substantive 
goals for the Nation, but its mandate to the 


agencies is essentially procedural. See 42 
USC §4332 [42 USCS §4332]. See also 
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Aberdeen & Rockfish R. Co. v. SCRAP, 422 
U.S. 289, 319, 45 L.Ed.2d 191, 95 S.Ct. 2336 
(1975). It is to insure a fully informed and 
well-considered decision, not necessarily a 
decision the judges of the Court of Appeals 
or of this Court would have reached had they 
been members of the decision-making unit 
of the agency. Administrative decisions 
should be set aside in this context, as inevery 
other, only for substantial procedural or 
substantive reasons as mandated by statute, 
Consolo v. Fed. Maritime Comm’n, 383 U.S. 
607, 620, 16 L.Ed.2d 131, 86 S.Ct. 1018 
(1966), not simply because the court is 
unhappy with the result reached. And a 
single alleged oversight ona peripheral issue, 
urged by parties who never fully cooperated 
or indeed raised the issue below, must not be 
made the basis for overturning a decision 
properly made after an otherwise exhaustive 
proceeding. [55 L.Ed.2d at 488]. 


Thus, the Court concluded that 
NEPA could not be used in 
situations where fundamental 
policy questions had been resolved 
in Congress or state legislatures to 
subject such questions to “re- 
examination in the federal courts 
under the guise of judicial review of 
agency action.” 


The foregoing cases show a shift 
in the way in which NEPA has been 
interpreted by the courts. It is 
axiomatic that the ultimate 
direction of court decisions will be 
determined only by court decisions. 
What is confusing is that it is 
difficult to determine the type of 
interests in a given case which will 
argue for a broad interpretation of 
NEPA. Recent cases have involved 
corporate interests arguing for 
application of NEPA and the use of 
an EIS as a defense against 
proposed regulatory actions by 
federal agencies.5 


Environmental Bargaining 


Thus, it becomes important to 
view NEPA in a new light, as an 
environmental bargaining statute. 
The reasons that an EIS can become 
a bargaining mechanism for not 
only environmentalists, but also 
developers, corporations, 
governmental entities subject to 
federal agency regulations, and 
other potential interests are set forth 
below: 

e If an EIS were found to be 
required, it must be prepared prior 
to the federal agency action 
involved. Thus, failure to prepare 
an EIS where required could be 
used to either set aside, or modify, 
federal agency action. 

e An EIS involves a complex 
procedure, which cannot only 


delay a project, or a federal agency 
action, but also result in large 
economic costs. The expertise 
required to prepare an EIS can 
constitute a financial burden. 

e An EIS can subject a 
proposed major federal action to 
scrutiny which it otherwise might 
avoid. 

e AnHIS is not, contrary to the 
general assumption, a negative 
procedure. Supreme Court 
decisions have interpreted NEPA in 
a manner which suggests that once 
an EIS is prepared it becomes an 
agency defense and makes it 
difficult to attack an agency 
decision.’ To the degree that in the 
initial stages of NEPA litigation it 
was suspected that an EIS could be 
used to justify a substantive 
decision and a reversal of agency 
actior,, this appears not to be the 
case. 


As a result of the foregoing, in 
every environmental controversy, 
or case which could involve an 
environmental controversy, the 
possibility of any “major federal 
action” within the meaning of 
NEPA raises the question of 
whether an EIS should be 
prepared. There have been cases in 
which because of political 
controversy, preparation of an EIS 
resulted. And there have been 
cases in which, notwithstanding the 
apparent scope of the significant 
effect on the human environment 
and the obvious existence of major 
federal action, no EIS was 
prepared.? 


The Need for the 
Impact Statement 


The question of whether an EIS 
should be prepared is viewed as 
“threshold” issue, which can be 
divided into components; first 
determination whether there is 
“major federal action,” and second, 
determination whether the action 
“significantly affects the quality of 
the human environment.” 

Federal agencies have confirmed 
that they evaluate decisions 
regarding the need for an EIS, not 
only by the environmental 
questions presented, but by virtue 
of public concern. The Council on 
Environmental Quality guidelines 
provide that: “Proposed major 
actions, the environmental impact 
of which is likely to be highly 
controversial, should be covered in 
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all cases:” 40 C.F-.R. 
(1973). 

Often the question of whether an 
EIS is to be prepared present the 
parties with the opportunity to 
obtain a public hearing, which in 
itself can affect the public interest 
in a project. 

There have been situations in 
which agencies have found that the 
existence of controversy does not 
require preparation of an EIS.!° 
Nevertheless, most agencies in such 
a situation utilize a “negative 
determination” if they are going to 
declare that an EIS is not required. 
Certain agencies prefer not to use 
terminology which suggests that 
they have done anything negative, 
and as a result, they may label their 
determination an “environmental 
assessement.” Regardless of the 
label, in order to justify a decision 
not to prepare an EIS, the courts 
have required that an agency show 
the following: (1) that the agency 
took a “hard look at the situation”; 
(2) that the agency identified all the 
relevant environmental concerns; 
and (3) that after identifying and 
studying the issues, the agency 
convincingly demonstrated that 
any impact would not be 
significant: Nader v. Butterfield, 
373 F.Supp. 1175 (D.D.C. 1974). 

If the decision to prepare an EIS 
is made by an agency, then there isa 
great deal of opportunity to 
comment on the EIS process. The 
actual process of circulation of an 
EIS involves obtaining information 
and then submitting drafts for 
further comment. Because the 
tendency of agencies is to err in 
favor of including too much 
information, rather than excluding 
information (which could then 
justify collateral attack on the 
process) it is not difficult to obtain 
access to the information used for 
an EIS, and to actually include 
comments in the final EIS. This 
results in another source of 
participation in the process. 

Ultimately, an agency decision 
not to prepare an EJS can be subject 
to judicial review. Also as noted, 
although attempts to attack the final 
EIS as insufficient appear to be 
limited by the Supreme Court 
decision in Vermont Yankee 
Nuclear Power Corporation ov. 
NRDC, the Supreme Court has not 
precluded this possibility. Thus, 
judicial review provides a final 
factor to be considered. 


1500.6(a) 


VOLUME 52, NUMBER 10, DECEMBER 1978 


Conclusion 


Analysis of the foregoing shows 
that all parties concerned with the 
preparation of EIS, either because 
they are for it or against it, have 
reason to explore the possibility of 
adjusting differences. Judicial 
opinions do not reflect the 
numerous situations in which the 
question of whether an EIS should 
be prepared, or not, has convinced 
parties that their interests should be 
discussed. To the degree that 
NEPA provides a process which is 
to be desired by some and opposed 
by others, it provides an incentive 
for environmental bargaining and 
voluntary adjustment of differ- 
ences. Numerous projects have 
been permitted without any EIS 
and without litigation over the 
requirement of an EIS, because 
parties have been able to work out 
their differences. 


It could be argued either the EIS 
procedure applies, or does not 
apply, and there should not be any 
requirement that a party reconcile 
differences in order to preclude the 
possibility of an EIS. It could also be 
argued that the provisions of NEPA 
should be self-enforcing. While the 
initial judicial trend indicated that 
failure to prepare an EIS would 
automatically result in a court order 
precluding federal agency action, 
review of recent judicial opinions 
does not suggest that this is always 
the case. Nor have the courts in 
recent opinions eliminated the 
effectiveness of NEPA as an 
environmental protection statute. 


Thus, those who long for the time 
when there was no NEPA 
requirement and those who long for 
the time when it appeared that an 
EIS could be automatically 
required, may have regrets. But, it 
remains necessary to recognize the 
lack of predictability in terms of 
NEPA enforcement by the courts. 
The result has been a pragmatic 
political situation which the late 
Mayor Daley might have enjoyed. 
As Daley himself once remarked, 
when anticipating the relationship 
of the past to the future: “I look 
forward to the future with 
nostalgia.” 


The future of NEPA, based on 
analysis of past judicial trends 
suggests that it will provide a 
framework for establishing 
environmental negotiations. oO 
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23 ENVIRONMENTAL Reporter, Vol. 7, No. 10 
(July 9, 1976) at 7. 


Has your librarian a copy of the 1978 
Bar Journal directory yet? 


Has your secretary her own copy? 


If not, then your copy of THE FLORIDA 
BAR JOURNAL DIRECTORY - 1978 
probably gets borrowed a lot — because 
they need a copy too. 


Order extra copies by sending a check 
to The Florida Bar Journal Directory, 
The Florida Bar, Tallahassee, FL 32304. 
Send $6.24 for each extra copy needed 
by your law firm. Make checks payable 
to The Florida Bar. 
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From 


Lawyers’ Title Guaranty Fund 


The Florida lawyers’ organization for guaranteeing titles to real estate 


LAWYERS’ TITLE 
GUARANTY 
FUND 


Law College Program Serves 
Students and Faculty Statewide 


Title examination and _ closing, 
awards for outstanding articles on real 
estate law and monetary grants for 
faculty assistance and student research 
make up the Fund’s comprehensive 
Law College Program. 


Now in its 19th year, the program 
was initiated by the Fund’s Board of 
Trustees at the University of Florida 
College of Law. It has since been 
expanded to include the remaining 
four Florida law colleges. 


Designed to complement the real 
property curriculum, the program is 


conducted with 
the cooperation 
of the deans and 
through the Fund 
faculty liaison 
at each law 
college. The 
faculty liaisons 
are Mandell Jon W. Bruce 
Glicksberg, University of Florida; 
Ralph E. Boyer, University of Miami; 
Jon W. Bruce, Stetson University; 
Donald J. Weidner, Florida State 
University; and James J. Brown, Nova 
University. 


Thousands of Florida attorneys 
have been introduced to title examining 
through the Fund’s Title Examination 
Workshop Seminar. Taught annually at 
each law school by the Fund’s legal 
staff and local real estate attorneys, 
the quality instruction and familiar 


796 


blue folder of materials bridges the gap 
from academic study to law practice. 


The fast paced, one-day program 
opens with a review of the development 
of real estate practice in Florida. 
Helpful aides are mentioned such as 
The Florida Bar continuing legal 
education manuals, the UNIFORM 
TITLE STANDARDS, the FUND 
TITLE NOTES and THE FUND 
CONCEPT. Examination of a sample 
abstract of title follows. Emphasized 
are methods fer recognizing title 
problems, making notes and resolution 
through applicable statute and case 
law. Handling of the transaction from 
contract drafting through closing and 
issuing of a Fund title policy is then 
discussed by a practicing real estate 
attorney. Continual large attendance 
and alumni comments attest to the 
practical knowledge gained. 


The Law Student Awards Program 
has over the years produced many 
excellent legal papers related to real 


James J. Brown 


Donald J. Weidner 


property law. The subject for the 
paper is selected by the student and 
the entries are judged by the faculty. 
A prize of $150 and recognition 
through press stories are the 
winner’s reward. 


Winning entries for 1978 are “Loss 
Realization in Sale-Leaseback 


Transactions” by Stephen Massey of 
the University of Florida and “Zoning 
and Population Control-Courts Are 
Reacting to New Problems in Old 
Ways” by Joe G. Dykes, Jr., of Florida 
State University. Also taking awards 
were “Real Property: Constitutionality 
of Condominium Use and Occupancy 
Restrictions” by Julia C. Roberts of 
Stetson University and “Analysis of 
Existing Law and Theory of Water 
Rights in the State of Florida: A 
Study of the Ecological Impact Upon 
the Everglades” by David R. Morabito 
of Nova University. The University of 
Miami did not have an entry this year. 


The faculty assistance grants were 
the beginning of the Law College 
Program. At several of the law colleges 
the annual $1,000 grant is instead used 
for student research. Faculty and 
students who have benefited from these 
grants commend their value and the 
entire Fund program as a vital adjunct 
to the colleges’ real property courses. 


Last Marriage Has Strong 
Presumption of Validity 


In re Estate of Lee, 360 So.2d 1111 
(Fla. 3d DCA 1978), contains helpful 
guidelines on determining the validity 
of prior marriages. The court stated 
that one of the strongest presumptions 
of the law exists in favor of the 
validity of the last marriage. The court 
pointed out that a party attacking the 
legality of the last marriage has the 
heavy burden of rebutting the 
presumption that such a marriage is 
valid. The court said that all public 
records available should be exhausted 
in an effort to establish the fact of the 
absence of divorce. 


The Fund: 1948-1978: Service to the law college, the lawyer and The Bar by 
Florida’s only lawyer-owned and operated title underwriter. 
By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 
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By Michael R. Miller 


Among the many changes of the 


National Labor Relations Act 
enacted by Congress in the 1947 
Taft-Hartley amendments was the 
addition of §10(j), which gave the 
National Labor Relations Board the 
power in an unfair labor practice 
case, to petition an appropriate 
federal district court for temporary 
relief pending a final order by the 
Board. Section 10(j) gives a district 
court jurisdiction “to grant to the 
Board such temporary relief or 
restraining order as it deems just 
and proper.” While §10(1) of the 
Act, which was also enacted by 
Congress in 1947, and which deals 
with certain specified unfair labor 
practices such as secondary 
boycotts, imposes a mandatory 
duty upon the Board to seek 
injunctive relief whenever a 
complaint is to be issued alleging 
unfair labor practices covered by 
that section, the seeking of §10(j) 
relief is discretionary. 

The reasons for conferring 10(j) 
injunctive powers on the courts 
were stated in the Senate Report on 


the bill: 


Experience under the National Labor 
Relations Act has demonstrated that by 
reason of lengthy hearings and litigation 
enforcing its orders, the Board has not been 
able in some instances to correct unfair labor 
practices until after substantial injury has 
been done .... Since the Board’s orders are 
not self-enforcing, it has sometimes been 
possible for persons violating the Act to 
accomplish their unlawful objective before 
being placed under any legal restraint and 
thereby to make it impossible or not feasible 
to restore or preserve the status quo pending 
litigation.! (Emphasis added) 


The Senate Minority Report, on 
the other hand, expressed its fear 
that: 


... if this section became law, the Board 
would be harrassed by demands that it seek 
immediate injunctive relief if unfair labor 
practices were alleged by either employees 
or employers. If such applications were 
made the clear result would be to throw 
decision of the merits of such cases into the 
Federal district courts and thus to oust the 
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Are Bargaining Orders Just and Proper Under 
Section 10(j) of the National Labor Relations Act? 


Board of jurisdiction, since it is not to be 
supposed that district courts could act 
without some inquiry into the merits of the 
dispute....”2 

For many years, the Board 
clearly took a very restrictive 
approach concerning when it was 
appropriate to seek injunctive 
relief under §10(j). In 1962 the 
Board’s chairman at that time, 
Chairman McCulloch, wrote that: 


..the extraordinary remedy of injunctions 
{under 10(j)] should not and cannot become 
the ordinary remedy in unfair labor 
practices.’ 

Similarly, in 1949 the Board’s 
General Counsel Denham stated his 
belief that §10(j) “should be used 
with almost the same restraint that 
applies to the use of the national 
emergency injunction.” 

In keeping with this restrictive 
view of §10(j) relief, the Board’s 
usual petition for injunctive relief 
until recent years sought 
prohibitory rather than mandatory 
relief. Prohibitory relief enjoins a 
party from engaging in certain 
future violations of the Act, while 
mandatory relief requires that a 
party take certain specified actions 
such as reinstating alleged 
discriminatees or requiring an 
employer to bargain with a union. 
Even though the Board had 
originally placed greater emphasis 
on seeking prohibitory rather than 
mandatory relief, as reflected by 
the statements of McCulloch and 
Denham, the Board was at first 
extremely reluctant to seek 10(j) 
relief at all. Recently, however, the 
Board has begun to show much 
greater interest in utilizing §10(j) of 
the Act. For instance, in fiscal year 
1977 the Board filed approximately 
five times as many §10(j) petitions 
for injunction with federal district 
courts as had been averaged yearly 
for the years 1948 through 1971.5 

Not only was the Board very 
restrictive in seeking 10(j) relief but 


labor law 


various courts made it clear that 
they concurred in this restrictive 
approach. The Second Circuit's 
holding in McLeod v. General 
Electric Co.® typified the 
court’s initial attitude toward the 
granting of §10(j) relief when it 
stated that such relief was only 
granted in ‘extraordinary 
circumstances” and “only to 
preserve the status quo while the 
parties are awaiting the resolution 
of their basic dispute by the 
Board.” 

The Second Circuit's reliance 
upon the need to “preserve the 
status quo” is also typical of the 
great importance other courts have 
attached to this language from 
§10(j)’s legislative history. 
However, the courts have 
disagreed concerning the question 
of just what status quo should be 
maintained. 

In 1975, in two significant and 
opposing decisions, the Second and 
Fifth Circuit Courts of Appeal each 
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had occasion to discuss what status 
quo §10(j) was intended to 
maintain.’ The key question facing 
each court concerned whether the 
courts should properly order an 
employer to bargain with a labor 
organization pending a final 
determination by the Board, where 
no prior bargaining relationship 
between the union and the 
company existed. The courts 
differed both in their views as to the 
status quo which was to be 
maintained as well as whether such 
injunctive relief was “just and 
proper.” 

In Boire v. Pilot Freight Carriers, 
Inc., the facts reveal that in early 
1974, a Teamsters local began 
attempting to organize the 
employees of Pilot Freight Carriers 
at its Jacksonville terminal. After 
several weeks of organizational 
activity, the union announced it had 
majority support based on signed 
authorization cards and requested 
Pilot to bargain with it. Pilot refused. 
The regional director of Region 12, 
on behalf of the Board, after issuing 
a complaint alleging numerous 
violations of the Act, sought §10(j) 
relief from a district court. Among 


other remedies, the Board sought 


reinstatement of certain employees 
who had allegedly been illegally 
discharged and sought an interim 
bargaining order requiring Pilot to 
bargain with the union on the basis 
of authorization cards signed by a 
majority of Pilot’s employees in an 
appropriate unit. The district court, 
finding reasonable cause to believe 


University of Miami 
PARALEGAL STUDIES 
Applications now being accepted for classes 
beginning January, 1979. A_ six-course 
program leading to a Certificate in paralegal 
studies. Beginning courses include “The 
Legal System” and “Legal Research & 
Writing”. To train legal assistants for law 
firms, government agencies, corporation 

and legal clinics. 


For Information - write or call: 


Jerome Shishko, J.D. 

Director of Professional Development 
School of Continuing Studies 
University of Miami 

P.O. Box 248005 

Coral Gables, Florida 33124 

(305) 284-3313 or 284-3933 


798 


that Pilot had committed several 
unfair labor practices, enjoined 
Pilot from violating the Act in 
certain respects. The court refused, 
however, to order mandatory 
injunctive relief, declining to grant 
either an order of reinstatement to 
the allegedly illegally discharged 
employees, or a temporary 
bargaining order. In rejecting the 
Board’s request for a bargaining 
order, the district court stressed 
that, despite the union’s claimed 
card majority, the parties had 
“never enjoyed a_ bargaining 
relationship”; and thus to impose 
one would wronz'y alter the status 
quo. 


The Fifth Circuit, in affirming 
the district court’s order quoted 
with approval the Eighth Circuit's 
definition of status quo as being the 
“last uncontested status which 
preceded the pending contro- 
versy,’® and found that: 


...the signing of union cards precipitated the 
entire controversy; hence, the status quo ante 
was that period prior to any union activity 
when the drivers and dock workers were 
unrepresented. An interim bargaining order 
would materially alter that status, creating 
by judicial fiat a relationship that has never 
existed.!° 


The Fifth Circuit noted that §10(j) is 
“an extraordinary remedy” to be 
used only when an unfair labor 
practice is so “egregious” that the 
Board’s final order would be 
“meaningless or so devoid of force 
that the remedial purposes of the 
Act will be frustrated.” The Fifth 
Circuit went on to state as 
justification for its refusal to grant 
an interim bargaining order that: 
The board enjoys primary authority as fact- 
finder and enforcer of the statutory scheme 
.... When it ultimately rules on the unfair 
labor practice charges, the NLRB may well 
decide that a Gissel-type bargaining order is 
appropriate..., yet, absent surrounding 
unfair labor practices, an employer has no 
absolute duty to accept a card majority, but 
may petition the Board for an election.... 
Were we to order bargaining on the record 
before this court, our decision would rest on 
the assumption that Pilot ... had actually 
committed unfair labor practices — an 
assumption we are unwilling to make, given 
that the union has not yet been forced to 
prove its case by a preponderance of the 
evidence."! 

In Seeler v. Trading Port, Inc., 
the Second Circuit was faced witha 
similar request by the Board for 
§10(j) relief and reached a totally 
different conclusion. Once again a 
Teamster union local claimed 
majority status based solely on the 


signing of authorization cards and 
demanded recognition from the 
company. The company refused to 
recognize the union and allegedly 
engaged in numerous unfair labor 
practices. An NLRB election was 
subsequently held in which the 
employer prevailed (3 votes for the 
union, 25 votes against it, and 19 
challenged ballots). The union filed 
unfair labor practice charges, a 
complaint issued and the regional 
director of Region 3 on behalf of the 
Board filed a petition for injunction 
under §10(j) seeking in _ part 
reinstatement of various employees 
and an interim bargaining order. As 
the case had been heard by a Board 
administrative law judge prior to 
the scheduled hearing date on the 
Board’s 10(j) petition, the parties 
stipulated the record of the unfair 
labor practice proceeding to serve 
as the record in the 10(j) proceeding 
with certain limited additional 
evidence being taken by the district 
court. The district court, based on 
this record, granted an injunction 
prohibiting certain violations of the 
Act, but denied the Board’s petition 
for a bargaining order, and on this 
point the Board appealed. 

The Second Circuit, on appeal, 
made no attempt to disguise its 
conclusion that the company had in 
fact committed the alleged unfair 
labor practices. Judge Hays, 
writing for the court, stated the 
issue to be determined by the court 
was whether a_ district court 
“..should order an employer, who 
has engaged in a series of unfair 
labor practices, to bargain 
collectively in §10(j) 
proceeding. The Second Circuit in 
Trading Port relied extensively on 
the decision of the U. S. Supreme 
Court in NLRB v. Gissel Packing 
Company® wherein the Supreme 
Court had determined that a 
bargaining order could be justified 
based solely on a card majority, 
where a final Board determination 
had established that a fair election 
was impossible due to egregious 
employer unfair labor practices. 
The Second Circuit quoted Gissel 
to the effect that “there is, after all, 
nothing permanent in a bargaining 
order.”!* It then reasoned that, if 
there is nothing permanent about a 
final Board order, then a fortiori 
there is nothing permanent about 
“an interim order which will last 
only until the final Board 
decision.”!5 
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The Second Circuit therefore 

found that a 10(j) bargaining order 
could be entered pending final 
determination of the matter by the 
Board. The court stated: 
...when a union loses its majority as the result 
of employer unfair labor practices, it is 
essential not to freeze the present situation, 
but rather to “reestablish the conditions as 
they existed before the employer's unlawful 
campaign,” 395 U.S. at 612, 89 S.Ct. at 1939. 
Those previous conditions constitute the 
status quo which the courts should restore 
through the issuance of a bargaining order 
under Section 10(j).!® 

While both the Fifth and Second 
Circuits applied a “status quo” 
analysis, opposite results were 
achieved. The Second Circuit was 
willing to “restore” the status quo 
which existed prior to alleged 
employer violations of the Act, and 
therefore found that as the union 
had achieved majority status based 
upon authorization cards, an 
interim bargaining order could be 
justified where a district court 
determined the unfair labor 
practices, which it found 
reasonable cause to believe had 
occurred, were serious enough to 
warrant such an order. The Fifth 


Circuit however, “preserved” the 
status quo of no bargaining pending 
final determination of the unfair 
labor practice charges. While the 
two circuits thus differed as to the 
correct status quo to be maintained 
— as predicted by the Senate 
Minority Report — the Second 
Circuit had found it difficult to 
refrain from inquiry into the 
ultimate merits of the case. 

It is interesting that the Second 
Circuit in Trading Port made no 
reference to the decision of the 
Supreme in Garment Workers’ 
Union v. NLRB (Bernhard-Altmann 
Texas Corp.) In that case, with no 
evidence of other unfair labor 
practices, the Supreme Court found 
the employer to have violated the 
Act by recognizing a union and 
bargaining with it in good faith on 
the basis of a supposed card 
majority, where it turned out that 
the union had not in fact been the 
majority representative of 
employees. The Supreme Court 
noted that recognition might have 
been the “deceptive cloak of 
authority with which to 
persuasively elicit additional 


employee support.”'* The Court 
went on to state: 


Bernhard-Altmann granted exclusive 
bargaining status to an agency selected by a 
minority of its employees, thereby 
impressing that agent upon the 
nonconsenting majority. There could be no 
clearer abridgement of §7 of the Act, 
assuring employees the right “to bargain 
collectively through representatives of their 
own choosing” or “to refrain from such 
activity.” It follows, without need of further 
demonstration, that the employer activity 
found present here violated Section 8(a)(1) 
of the Act....!9 (emphasis added) 


In view of the Bernhard-Altmann 
decision, it is difficult to understand 
the Second Circuit’s reasoning in 
Trading Port. In Gissel, the Board 
had previously entered its final 
order finding the employer to have 
committed various unfair labor 
practices, prior to the Supreme 
Court’s decision. The Supreme 
Court in Gissel was therefore 
reviewing the merits of a final 
Board order. Significantly, 
however, as Trading Port was a 
10(j) proceeding, a final decision on 
the merits had not been made by 
the Board at the time the Second 
Circuit issued its decision. If in fact 
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the Board had not ultimately 
granted the bargaining order 
sought by the general counsel of the 
Board, then the court ordered 
bargaining would clearly have 
resulted in the same type of 
situation considered by the 
Supreme Court in  Bernhard- 
Altmann. The court in Trading Port 
could, under these circumstances, 
have required the employer to 
recognize and bargain with a 
minority union. Logically _ this 
bargaining could have culminated 
in the signing of a collective 
bargaining agreement with the 
Teamsters even though the 
Teamsters might not in fact have 
represented a majority of Trading 
Port’s employees in an appropriate 
unit. Under Altmann, there could 
be “no clearer violation of Section 7 
of the Act.” 

The Second Circuit’s willingness 
to assume that Trading Port had in 
fact committed the alleged unfair 
labor practices may have been 
based, at least in part, on the 
administrative law judge’s decision 
and recommended order finding 
numerous illegal acts by the 
company, which was_ issued 
between the district court and the 
circuit court’s decisions. 
Additionally, it appears to this 
writer to be of significance that the 
record before the Second Circuit in 
Trading Port was the same record 
which the Board was to review in 
issuing its decision and order since 
the parties had _ stipulated this 
administrative record to the court. 


Given this stipulated record, the 
Second Circuit’s consideration of 
whether the underlying facts 
warranted a_ bargaining order 
rested precisely upon the same 
record as the administrative law 
judge and ultimately the Board 
would utilize. It is perhaps on this 
point that the Second Circuit's 
analysis in Trading Port can best be 
reconciled with the Pilot decision 
and the Supreme Court’s decision in 
Bernhard-Altmann. The reasons for 
giving the Board primary 
responsibility for interpreting the 
Act were its “expertise” and the fact 
that its administrative procedures 
were specially suited to the types 
of conflicts which arise under the 
Act. 


When a court, in considering 
whether to grant 10(j) relief, has 
before it the full record as 
developed by a Board adminis- 
trative law judge, it perhaps can be 
argued that it does not “short 
circuit” the Board’s normal 
adjudicative machinery to grant a 
temporary bargaining order, since 
the Board’s own final decision on 
the merits will be based upon the 
same record, and hence, essentially, 
the same administrative proce- 
dures. It might be argued that there 
is no great harm in substituting the 
court’s “‘expertise” in such 
circumstances for that of the Board 
for should the final order of the 
Board be appealed to that same 
circuit court which had ruled upon 
the Board’s 10(j) petition, the same 
record would again come before 
the court for review and the court 
could then enter a bargaining order. 


If the Board continues to increase 
its use of its §10(j) injunctions, the 
district courts throughout the nation 
will frequently be finding 
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themselves faced with the problem 
of deciding whether a temporary 
bargaining order is “just and 
proper’ where there has been no 
previous bargaining relationship 
between the parties and where the 
union’s claim to majority status is in 
doubt. Obviously, the regional 
director on behalf of the Board in 
such situations will always allege 
the employer’s actions to have been 
so egregious as to warrant an 
interim bargaining order. In 
determining whether Trading Port 
or Pilot should be followed, the 
district courts in the various circuits 
hopefully will remember _ their 
function in 10(j) cases is not to rule 
upon the ultimate merits of the case 
but rather to determine whether 
interim bargaining orders are “just 
and proper.” oO 


The author gratefully acknowledges the 
assistance of John-Edward Alley and Joseph 
W. Carvin in the preparation of this article. 
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A New Look 


By Philip J. Snyderburn and 
Donald A. Rett 


Editor's Note: For all practical 
purposes, authors Snyderburn and Rett 
functioned as the draftsmen for the 
massive revisions to Chapter 517 that 
are discussed in the following article. As 
is the case with all articles published in 
the Bar Journal, the opinions expressed 
by the authors in the following article 
represent their own personal views, 
which do not necessarily reflect the 
official position of the Division of 
Securities of the Department of 
Banking and Finance of Florida. 
Messrs. Rett and Snyderburn have been 
instrumental in forming an ad hoc 
committee composed of repre- 
sentatives of the Division of Securities, 
practicing Florida securities lawyers, 
certified public accountants and others 
with an interest in the operation of the 
Florida Securities Law to advise the 
Division with respect to the rules the 
Division will promulgate under the new 
provisions of Chapter 517 and with 
respect to possible revisions of the 
chapter. It is anticipated that future 
developments with respect to newly 
revised Chapter 517, including the 
work product of the ad hoc committee, 
will appear in this column in subsequent 
months. 


On June 28, 1978, Governor 
Askew approved House Bill 2118, 
which will take effect on 
November 1, 1978.! The new law 
was named the Florida Securities 
Act and was long overdue.” Florida 
first entered the area of securities 
regulation in 1931 and since that 
time no major revision of Florida’s 
Act had been accomplished. This is 
not to insinuate there was never an 
attempt. Rather, there were several, 
but all were unsuccessful for a 
variety of reasons. 

The most productive endeavor to 
revise Florida’s Blue Sky Law was 
conducted by the Florida Law 
Revision Council, which delivered 
its report to the Florida Legislature 
in 1975.3 Professor James S. Mofsky 
was the reporter for the Council 
and a substantial portion of this 
work product is incorporated in the 
new Act.‘ 


Securities Regulation in Florida: 
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One of the primary reasons that 
Florida’s Act was never revised was 
the disagreement as to how 
regulation of the securities filed 
should be undertaken. There were 
two camps—each with dia- 
metrically opposed philosophies on 
securities regulation. On one side 
was the “merit review” standard 
and on the other “full and fair 
disclosure.” The “merit review” 
camp advanced the premise that an 
offering which was sold to the 
public should be “fair, just and 
equitable” and if it was not, the 
Division of Securities within the 
Comptroller's Office should not 
permit the offering to be registered. 
This was the standard which had 
been in effect since Florida’s Blue 
Sky Act was first promulgated in 
1931 and which is followed almost 
universally by the various states. 

The “full and fair disclosure” 
position was premised on the basis 
that any offering may be sold to the 
public as long as all of the material 
facts concerning the issue have 
been disclosed. Under this standard 
there is no subjective determination 
by the regulating agency that the 
offering may not be in the best 
interest of the public as is done 
under the “merit review” system. 
The “full and fair disclosure” 
standard has been followed by the 
federal government since it first 
began to regulate the securities field 
in 1933. It is not within the purview 
of this article to discuss the relative 
merits of these philosophies, 
although one should clearly 
understand that each philosophy 
has both strengths and weaknesses. 

The new Florida Act does not fall 
into either category, but is rather a 
hybrid. Merit review has been 
retained for all offerings other than 
those securities which are sold 
pursuant to an effective registration 
statement under the Securities Act 
of 1933. Thus, the new Act reduces 
much of the duplication and red 


corporation. 
honking & 
business law 


tape involved in the securities and 
broker/dealer registration process. 
While the registration hurdles were 
reduced, the enforcement powers 
of the department were bolstered 
substantially. This approach to 
securities regulation places more 
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emphasis on policing of the 
marketplace rather than dictating 
what shall enter. 

In the area of broker/dealer 
registration, bonding requirements 
have been eliminated and 
membership in a_ securities 
guaranty fund has been substituted. 
The cost for membership in the 
fund is negligible in comparison to 
the premium for a $50,000 bond 
which was becoming more and 
more difficult to acquire. 
Investment advisers have finally 
been recognized for what they 
are—investment advisers. Chapter 
517 has been divided into two parts; 
Part I is the Florida Securities Act, 
while Part II is the Investor 
Protection Act which provides 
regulation in the field of tender 
offers. 

There is no further need to 
ramble on about the various 
provisions for that is what the 
remaining portions of the article are 
intended to accomplish. However, 
a few caveats. First and foremost, 
the Act was drafted by human 
beings who as a class often make 
mistakes. Errors will emerge as 
time (most surely) marches on. 
Secondly, innovations for raising 
capital are created daily and often 
fail to fall squarely within a 
regulatory framework (rightly or 
wrongfully so). Third, attorneys as 
a class often find very few things 
they agree upon and statutory 
interpretations would be ranked at 
the bottom of the list. And finally, 


we all must remember that to err is 
human, but to forgive is divine (and 
who doesn’t want to be divine?). 

Keeping these matters in 
whatever context you like, we now 
turn to the new Act. 


Definitional Section 


The purpose of “cleaning up” the 
definitional section was to correct 
glaring inequities which have 
existed for a number of years. The 
definitional section of the new 
“Act” retained many of the prior 
definitions, but more importantly, 
defined terms which had been used 
in the prior Act (which were 
undefined). The impact was to 
enlarge the number of terms 
defined from 10 to 16. The 
definitional section is found in F.S. 
§517.021. The following terms 
remained essentially unchanged in 
the new Act: “security,” “person,” 
“dealer,” “issuer,” “salesman,” 
“broker,” “agent,” and “depart- 
ment.”> No change was suggested 
for these terms since they were 
defined with sufficient clarity and, 
for this reason, had created little, if 
any, interpretive problems for the 
Division or the practitioner. 

The term “mortgage” was 
deleted from the new Act® since the 
exemption section pertaining to this 
area was significantly changed. The 
change in the exemption eliminated 
the need for a definition of this 
term.’ 

The following new terms were 
added to the definitional section: 
“affiliate,”"® “associated person,”® 
“control,”!” “investment adviser,”!! 
“offer to sell,’’!? “securities 
option,”’ and “underwriter.”!4 The 
most significant additions to the 
definitional section are the terms 
“investment adviser,” “offer to 
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sell,” and “underwriter.” 

The terms “offer to sell,” “offer for 
sale,” or “offer” are found in F.S. 
§517.021(10). In the prior Act, the 
term “sale” or “sell” included the 
attempt to dispose of a security and 
an offer to sell a security.'5 This 
created a troublesome problem in 
one of the private placement 
exemptions. That section'® had 
provided that a corporation, 
partnership, or trust could sell its 
securities to not more than 20 
persons during any consecutive 12- 
month period without the necessity 
of registering the securities. In 
computing the 20 persons, an issuer 
was required to include those 
individuals who had been offered 
the securities but declined to 
purchase because the definition of 
“sale” included an “offer to sell.” 

It was therefore possible that an 
issuer could offer its securities to 20 
persons who would all decline to 
purchase with the result that no 
capital was raised by the issuer and 
the exemption was unavailable to 
the issuer until 12 months had 
lapsed. This ludicrous result has 
been eliminated. 

The new private placement 
section uses the term “sale” and not 
the terms “offer for sale” or 
“offer.”!7 Thus, an issuer under this 
new section need only count actual 
sales in determining the number of 
purchasers needed to satisfy the 
exemption. It should be noted that 
the new private placement section 
prohibits the issuer from making 
public solicitations or adver- 
tisements in soliciting the 35 
investors.!* The practitioner should 
scrutinize the exemption sections!® 
to determine if the “offer” term is 
used when seeking compliance 
with those sections, since this term 
now has independent significance. 
Later in this article will be a 
discussion as to which purchasers 
are counted in reaching the 35 cap. 

Under the prior Act an 
“investment adviser” was defined 
as a “dealer.”2° This lumping 
definition created the bizarre result 
of requiring investment advisers to 
be bonded for $50,000.?! 
Fortunately, a friendly lawsuit in 
which the Department of Banking 
and Finance was enjoined from 
enforcing this provision prevented 
the extinction of many investment 
advisers in this state.22 Section 
517.021(8) now recognizes the 
distinction between investment 
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advisers and dealers. This 
distinction is also carried forward in 
the registration section.2> The term 
“investment adviser” also excludes 
the following: licensed practicing 
attorney, certified public 
accountant, bank or trust company 
exercising trust powers, persons 
rendering advice to insurance or 
investment companies.?4 Ad- 
ditionally a person who does not 
hold himself out to the general 
public and has no more than 15 
clients within 12 consecutive 
months is presumed not to be an 
investment adviser.” 


The term “underwriter” was used 
in several sections*® of the prior Act 
although it was not defined in the 
definitional section.27 This 
inadequacy was also corrected and 
the term is now defined in F.S. 
§517.021(16). The definition fits the 
classic mold of an underwriter 
being a person who _ purchases 
securities for the purpose of 
distribution to other purchasers. 
There is also a presumption that a 
person who has held the securities 
for one year is not an underwriter.”* 
It should also be noted that 
preliminary negotiations or 
agreements between an issuer and 
an underwriter who are to be in 
privity of contract will not 
constitute a “sale.”?9 


Registration Exemptions 


Exemptions from the securities 
registration provisions are nothing 
more than legislative determin- 
ations that certain securities 
transactions need not be submitted 
to a regulator for scrutiny. In 
Florida, the legislature has said that 
certain classes of securities are 
exempt (“exempt securities”)*° and 
need never be registered no matter 

how many times they are resold. 
Exempt transactions,*! on the other 
hand, bless a particular individual 
transaction in securities as 
“exempt”; subsequent transactions, 
however, must each seek another 
exemption or face the prospect of 
registration with the Division. 


Exempt Securities 


Certain changes were made in 
the “exempt securities” section, 
including the elevation to exempt 
status of “...the initial subscription 
for equity securities...” of “...any 
bank, trust company, or savings 
institution subject to the 
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examination, supervision, and 
control of [Florida].”32 

Perhaps the most significant 
adjustment to the exempt securities 
section is the treatment of securities 
issued by the “nonprofits” — 
churches, educational institutions, 


benevolent associations, and — 


fraternal and charitable organi- 
zations. The Division found that 
many organizations were taking 
advantage of registration 
exemption to pyramid spurious 
offering atop specious offering, 
with precious little hope of ever 
repaying any of the issues. 

A theory found in every securities 
statute is that of disclosure: in the 
church bond area, for instance, the 
purchaser should have more than an 
inkling that he is making either an 
investment or a charitable 
contribution. Many  parishoners 
care little what their dollar flow to 
the church is called; but when 
“churches” solicit funds from 
nonparishioners (via newspaper 
ads, etc.), those offerees have a 
right to be given financial 
information sufficient for them to 
assess the risks they are being asked 
to take. 

As a result, the new law mandates 
not only that an offeree receive “...a 
circular containing full and fair 
disclosure...of all material facts...,” 
but also charges the Division with 
the responsibility of saying—by 
rule—just what information must 
be revealed by such a circular.*8 

Of note here and something to be 
discussed later, is the new 
requirement that all securities of 
not-for-profit issuers are to be sold 
by a dealer registered with the 
Division.*4 


Exempt Transactions 


Perhaps the most dramatic aspect 
of the new legislation is what has 
been left out, intentionally, of 
course. Breaking a tradition of 47 
years,*> the new Florida Securities 
Act will exempt from registration 
securities sold in transactions which 
are covered by any registration 


statement declared effective by the 
Securities and Exchange 
Commission. All an issuer of 
securities will need to do is to file 
the registration statement with the 
Florida Division of Securities 
together with the filing fee and a 
consent to service of process.** The 
Division will perform no merit 


‘review of this filing, and sales may 


commence contemporaneously 
with the filing. Since the party 
claiming the exemption has the 
burden of proving the exemption 
under F.S. §517.171, there is no 
need to notify the Division when 
the registration statement is 
effective. Thus an issuer availing 
itself of this exemption would be 
required to document the fact that 
no sales were consummated until 
the registration statement with the 
S.E.C. was effective. It is 
anticipated that the Division will 
promulgate rules which will require 
that all amendments to the 
registration statement be filed with 
the Division. 

Two caveats: first, the sales of 
these securities must be made 
through a broker-dealer registered 
with the Division;37 second, the 
registration exemption for S.E.C. 
filings goes no “lower” than a 
“registration statement” as_ that 
term is defined in §2 of the 
Securities Act of 1933.58 Therefore, 
any other offering pursuant to an 
S.E.C. filing (Regulation A. for 
example) is not exempt under the 
new law and will be subject to merit 
review in Florida unless another 
exemption from Florida’s 
registration requirements can be 
found. 

The “small offering” registration 
exemption has been expanded, and 
will permit sales to 35 persons in this 
state during any consecutive 12- 
month period.*® The Division is 
anticipating that in counting the 12- 
month period, the party utilizing 
the exemption will count back from 
the date of sale in determining that 
there has been compliance with the 
prohibition against sales to no more 
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than 35 persons. This “look back” 
rule will be similar to S.E.C. Rule 
240. As noted elsewhere in this 
article, “offer” has been removed 
from its prior location in the 
definition of “sale.” Therefore, an 
unlimited number of offerees could 
be contacted as long as no more 
than 35 sales are made. While there 
may be an unlimited number of 
offerees, the issuer may not make 
public solicitations or advertise- 
ments in contacting these 
prospective investors. 

Of note also is the exclusion from 
the numerical test of those securities 
purchasers willing to invest 
$100,000 or more.*® Hence, a 
private offering could contain a 
veritable plethora of purchasers, so 
long as not more than 35 people 
invest less than $100,000. However, 
for those persons who invest less 
than $100,000, the Division is in the 
process of promulgating rules as to 
how purchasers will be counted in 
arriving at the ceiling of 35 
investors. These rules will cover 
acquisitions by husbands and 
wives, partnerships, trusts, joint 
ventures and other legal 
relationships. Additionally the rules 
will cover the area of what 
constitutes a sale “in this state.” 

With the expansion in the 
numbers of purchasers comes the 
statutory requirement that ll 
offerees receive an offering circular 
prepared in accordance with the 
Division’s rules—unless the offering 
is to be made to five or fewer 
persons.*! Also, where the offering 
is to be made to more than five 
persons*? the statute requires the 
escrow of the proceeds “...pending 
the offerors fulfilling the escrow 
agreement.”*% 

For the first time in the “small 
offering” exemption, a three-day 
voidability clause is mandated,* 


with the requirements that such a 
cooling-off period be communi- 
cated to each offeree. Certain 
prohibitions from the old law are 
found in the new: there can be no 
public solicitation or advertising of 
the offering, and no com- 
mission/compensation relating to 
the securities sale can be paid unless 
the recipient is registered as a dealer 
with the Division.4® Also, a 
continuing prohibition is found 
against coupling a “small offering” 
exemption with any other 
exemption afforded by §517.061.47 
This would prevent, for example, 
the sale of securities to 35 persons 
plus one bank (§517.061(6))— 
unless, perhaps, the bank was a 
purchaser of a block in excess of 
$100,000. 

Another registration exemption 
receiving noteworthy treatment 
relates to the issuance of notes and 
mortgages in connection with the 
acquisition of real property. Under 
the prior law, the sale of “securities” 
accompanying a mortgage (a 
mortgage without a note has little 
vitality, and a “note” is a security 
per Chapter 51748) was exempt so 
long as the cumulative value of the 
mortgages encumbering the land 
did not exceed 80 percent of the 
lesser of the independently 
appraised or fair market value of 
the property.” 

A digression is necessary here: 
F.S. Chapter 517 places the burden 
for claiming a_ registration 
exemption upon the person 
claiming the benefit of such an 
exemption.*® Hence, the “defend- 
ant” has the burden of asserting the 
affirmative defense of exemption 
from registration and proving that 
his specific facts satisfy the 
exemption. 

Hence, while trying to eradicate 
the “14 percent racket” (the sale of 
promissory notes secured by 
supposed first mortgages of land 
development bearing interest rates 
of 12 percent to 14 percent) 
Comptroller Lewis was faced time 
and again with claims of 
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“exemption” by sellers of 
unregistered land financing notes. 
Unable with limited budget 
reserves to overcome the subjective 
terms of the exemption, the 
Comptroller's Office had to secure 
funds from the Law Enforcement 
Assistance Administration 
(L.E.A.A.) to pay for the expert 
appraisal testimony necessary to 
refute the exemption. 

In order to cure the abuses of the 
“14 percent racket,” the exemption 
for mortgage notes provided in the 
new Act has been substantially 
rewritten. The new law will exempt 
from registration “...the issuance of 
notes or bonds in connection with 
the acquisition of real property or 
renewals thereof, if such notes or 
bonds are issued to the sellers of and 
are secured by all or part of the real 
property so acquired.”>! A major 
consideration in using this language 
was the substantial protection 
which presently exists (but did not 
at the time of the “14 percent 
racket”) in the Florida Uniform 
Land Sales Practices Law, F.S. 
Chapter 478, and the Mortgage 
Brokerage Act, F.S. Chapter 494. 
The Division will also be 
promulgating rules concerning the 
terms “acquisition” and “renewals” 
which will cover the area of 
mortgage financing when the 
previously mentioned statutes 
would not be applicable to the 
transaction. 

An exemption not found 
previously in Florida is the 
treatment accorded “securities 
options.’’5? Certain statutory 
requirements must be complied 
with in order to perfect the 
exemption, and the sale must be 
made by a dealer registered with 
the Division.*3 

A class of securities previously 
receiving “exempt securities” 
status, but which will now be 
treated as “exempt transactions,” 
are those “securities appearing in 
any list of securities dealt in on any 
stock exchange registered pursuant 
to the Securities Exchange Act of 
1934...."54 Securities senior to those 
listed securities continue to be 
exempt; however, a proviso has 
been added which will make this 
exemption unavailable if the sale is 
made for the benefit of the issuer or 
a controlling person.>5 The 
Department also retains the right to 
deny this exemption with reference 
to any particular security.*® 
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Registration of Securities 


Having increased the “small 
offering” registration exemption to 
35 persons, and seeing that S.E.C. 
registration statement offerings are 
now to be exempt from registration 
scrutiny, the Division of Securities 
may have significantly fewer 
registrations to examine. It is 
assured that there will be even 
fewer registration processes under 
the new law: registration by 
coordination®’ and announcement*® 
has been done away with, and only 
registration by qualification®® 
remains. This is the process by 
which the state seeks to ensure that 
only securities sales which are 
“unfair, just, and equitable” are 
made to Florida residents. 

Practitioners who have been 
filing registration statements will 
notice only two alterations, both of 
which are nominal: by statute, the 
permit issued will only be good for 
one year, and any fees submitted 
to the department will be retained 
irrespective of whetuer registration 
is ultimately granted.®! 


Broker-Dealer Registration 


Many significant changes have 
been made in the area of broker- 
dealer registration, including the 
abolition of the $50,000 bond as a 
condition to licensure. 

Practitioners familiar with the old 
§517.12 will note that the 
exemptions from broker-dealer 
licensing have now been spelled out 
at the beginning of the new section 
(which continues the old 
numbering system, §517.12). 
Exempted from licensing will be 
issuers of exempt securities 
pursuant to §§517.051(1)-(7). Such 
language has a two-fold result: 
issuers of §517.05(8) securities (the 
“not-for-profit” securities) will 
either have to register as broker- 
dealers or have their issues sold by 
registered broker-dealers; and all 
sellers of exempt securities who are 
not the issuers thereof will have to 
be registered with the Division. 
Insofar as the exempt transactions 
are concerned, the only persons 
who need to be registered with the 
Division are those effecting 
transactions in S.E.C. - registered 
offerings, those selling securities 
options, and those dealers engaging 
in customary broker-dealer 
activities.®2 

Investment advisers need also 


VOLUME 52, NUMBER 10, DECEMBER 1978 


register under F.S. §517.12® unless 
(as mentioned elsewhere) they can 
qualify for an exemption from 
registration created by the 
redefinition of “investment 
adviser.” 


As mentioned, the $50,000 
bonding requirement for dealers 
under the old §517.12 has been 
jettisoned (together with the 
alternative of membership in the 
Federal Securities Investor 
Protection Corporation), and has 
been replaced with the security 
guaranty fund.*4 This fund will be 
initiated by assessing each 
registered broker-dealer $25 per 
year, as well as a $5 per agent and 
$25 per branch office assessment. 
These levies will continue until the 
fund “caps out” at $250,000. 
Thereafter, assessments will be 
discontinued until the reserve drops 
to $150,000 (through payments) at 
which time they will be reinstituted. 
The Division projects that it will 
take approximately three years to 
reach the cap. 


In order to recover from the 
Security Guaranty Fund, a 
wronged investor will have to 
initiate a civil action, and if 
successful on the merits of his case, 
obtain a judgment against the 
defendant. If he is unable to satisfy 
his judgment, he may then apply to 
the state Treasurer for relief from 
the Fund. Of note is that under the 
old statute’s bonding provisions, 
recovery would be had only for 
instances of actual fraud.6* Under 
the new statute either a registration 
violation or a fraud charge will be 
grounds for recovery from the 
Fund. 


Certain maximums have been 


established: for instance, one 
person’s recovery cannot exceed 
$10,000, with the limitation of 
$100,000 “...against any one dealer, 
salesman, or investment adviser.”® 
The revision also establishes a “first- 
in-time, first-in-right” procedure in 
case at any time the Fund is not 
sufficient to extinguish all claims.”° 


The revision permits the Division 
to establish a staggered system”! of 
broker-dealer renewals (over the 
entire 12 months) instead of the old 
requirement that all licenses expire 
on December 31. Two other 
changes are also noteworthy: the 
examination of broker-dealer 
personnel is now statutorily waived 
for any applicant who has passed 
any tests prescribed in §15(b)(7) of 
the Securities Exchange Act of 
1934.72 Under the revised law, 
applicants’ fingerprints are to be 
submitted to either the Florida 
Department of Criminal Law 
Enforcement or to the Federal 
Bureau of Investigation.” It was 
necessary to provide this by statute 
since these criminal law 
enforcement agencies have strict 
regulations concerning access to 
information on background checks. 
Absent a statutory requirement, 
there could be no access to this 
information in the future. 


Enforcement Powers 


While the registration section 
(securities and broker/dealer) 
implemented deregulation under 
the new Act, a stronger emphasis 
was placed upon the enforcement 
powers which may be exercised by 
the Division.*4 Under the previous 
Act the Division was granted 
injunctive and receivership 
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powers.”> However, disgorgement 
or restitution actions by _ the 
Division were prohibited under 
existing case law,”* notwithstanding 
the fact that this form of equitable 
relief has been utilized by the 
S.E.C. in their enforcement 
actions.”7 Thus, the most significant 
enforcement power created by the 
new law is the ability of the Division 
to seek restitution or disgorgement 
for violations of the Act. 

F.S. §517.191 describes the 
injunctive and receivership powers 
in subsections (1) and (2), 
respectively. Subsection (3) 
provides that 
...[T]he department may apply to the court 
..for an order of restitution whereby the 
defendants in such action shall be ordered to 
make restitution of those sums shown by the 
department [Division of Securities] to have 
been obtained by them in violation of any 
provisions of this part... 

It would appear from a cursory 
reading of this section that the 
power to seek restitution is 
absolute, but there is a checking 
mechanism on this power—the 
circuit court. Thus, whether the 
restitution is awarded will be within 
the sole discretion of the court. It 
should also be noted that as a 
condition precedent to seeking this 
relief, the Division must carry the 
burden of proof in two areas: first, a 
violation of Part I of Chapter 517 
must be shown and secondly, the 
sum of money which was obtained 
in violating the particular provision 
or provisions of Part I of Chapter 
517. 
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This does not appear to be an 
insurmountable hurdle for the 
Division in terms of proof. 
However, a problem arises as to 
when this type of relief should be 
requested by the Division since the 
request itself is a discretionary 
power.’® It would appear that this 
will have to be done on a case by 
case basis, with the circuit court 
acting as a checking mechanism to 
prevent an abuse of agency 
discretion. In making the decision 
to request restitution, it would 
appear from a common sense 
standpoint that the Division should 
take into consideration the 
following factors which are not 
exclusive: the willfulness of the 
violation, although intent may not 
be an element in proving the 
violation; the amount of financial 
loss caused by the violation; the 
number of investors; the capability 
of the investors to seek relief 
privately (which includes pending 
litigation by private individuals); 
action taken or contemplated by 
other agencies, i.e., S.E.C., Justice 
Department, state attorney, 
Attorney General. 

Each of these factors carries a 
different weight which is 
determined subjectively, and 
therefore keeping a “scorecard” has 
little if any value in determining 
whether restitution should be 
requested by the Department. Also, 
each case will be determinative of 
the number of factors to be 
analyzed which may be less than or 
greater than those previously 
mentioned. 

The next significant enforcement 
tool awarded to the Department is 
the power to issue cease and desist 
orders. Although the power exists 
presently by rule,’® the validity of 
this enactment has never been 
tested administratively or 
judicially, and in order to resolve 
any doubt as to the validity of the 
power, codification in the statute 
was needed. The cease and desist 
power is found in F.S. §517.221. 
This section provides in subsection 
(1) that the Division may issue a 
cease and desist order upon a 
person who is violating, has 
violated or is about to violate any 
provision of Chapter 517 or any rule 
or order promulgated by the 
Division or any written agreement 
entered into with the Division. 
Subsection (2) provides the right to 
a hearing pursuant to the 


Administrative Procedures Act. 
While subsections (1) and (2) are 
identical in substance to the cease 
and desist rule, subsection (3) 
differs by providing an 
administrative fine not to exceed 
$1,000 against any person found to 
have violated a cease and desist 
order. It would appear that a fine 
could only be imposed for a 
violation of a cease and desist order 
after the administrative hearing. 
This is based upon a consideration 
of fairness and due process to the 
respondent, since a contrary 
interpretation would permit the 
Division to levy fines contem- 
poraneously with the cease and 
desist order. 

In addition to these specific 
enforcement powers, F.S. §517.201 
provides the Department with the 
authority to conduct investigations 
for violations of the chapter. This 
section remains essentially the same 
as the grant of authority under the 
old Act. As part of this investigative 
power, the Department may 
require a person to file a statement 
under oath describing the facts and 
circumstances pertaining’ to the 
investigation.*® 

In addition to this power, the 
Department may issue subpoenas 
which are enforceable in circuit 
court.’! Witnesses are entitled to the 
same fees and mileage as they are 
entitled for appearances in circuit 
court unless the examination is 
conducted at the place of business 
or residence of the witness.®? 

The most significant provision in 
this section is found in subsection 
(6). That section provides that: 


The material compiled by the Department 
[Division of Securities] in an investigation 
under this Chapter is confidential until the 
investigation is complete. 

One may ask, when is an 
investigation complete? Generally, 
if an enforcement action is 
instituted that act, in an of itself, 
completes an investigation. If no 
action is taken, an order closing the 
investigation is entered. However, 
the cloak of confidentially will 
continue after the investigation is 
completed if the material from the 
investigation is forwarded to a law 
enforcement agency for further 
investigation or prosecution.*? For 
example, in many situations 
completed investigations are 
referred to various state attorneys in 
Florida for criminal prosecutions. 


THE FLORIDA BAR JOURNAL 


i 

i 
‘3 
8 
08 
es 


In the event such a case is referred, 
the confidentiality requirements 
would remain in effect until the 
state attorney’s investigation or 
prosecution is completed. Under 
the prior Act there was no 
confidentiality requirement** and 
any investigative information 
(including informants’ statements) 
was open to public inspection 
under F.S. Chapter 119. This 
serious flaw is now corrected, not 
only for the benefit of the Division, 
but also for the person under 
investigation. 

The new Act also corrected a 
serious deficiency in the statute of 
limitations for a criminal 
prosecution under Chapter 517. 
Under the previous Act, F-.S. 
§517.302 provided that a violation 
of Part I was a third degree felony 
and the statute of limitations for the 
prosecution of this offense five 
years. This provision was neither 
repealed nor amended by the new 
Act and remains in effect today. 
The provision first was enacted in 
1965 and appears clearly to 
mandate a five-year statute of 
limitations. 

However, F.S. Chapter 775 
(Florida Criminal Code) is in direct 
conflict with this provision. The 
Criminal Code applies to any 
offenses committed after July 1, 
1975.85 Under its rules of 
construction,** the Code applies to 
offenses defined by other statutes, 
such as F.S. §517.302. ; 

One of the important provisions 
of the Criminal Code is to define 
time limitations in which a criminal 
prosecution must be instituted.’ 
F.S. §775.12(2)(b) provides that a 
prosecution for a_ third-degree 
felony must be commenced within 
three years after it is committed. 
Thus, the effect of the Criminal 
Code on F.S. Chapter 517, was to 
reduce the statute of limitations 
from five years to three for offenses 
committed after July 1, 1975. This is 
based on the legal principle that 
statutes of limitations must be 
construed liberally in favor of 
defendants: State v. King, 282 So.2d 
162, 166 (Fla. 1973), accord, State v. 
Hickman, 189 So.2d 73 (Fla. 1946). 
Thus there was the rather bizarre 
result that for violations of Chapter 
517 prior to July 1, 1975, the period 
in which a criminal action could be 
instituted was five years. After July 
1, 1975, the period in which the 
action could be instituted was 
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reduced to three years. 

In order to reinstate the five-year 
period, §775.15(2) was amended to 
add subsection (e),°* which states: 
“A prosecution for a violation of 
Part I of Chapter 517 must be 
commenced within 5 years after the 
violation is committed.” The end 
result is that for violations of 
Chapter 517 from July 1, 1975, to 
November 1, 1978, there is a three- 
year period of limitations to bring 
the action, and after November 1, 
1978, the statute of limitations is five 
years. It should also be noted that 
F.S. §775.15 has “tacking” 
provisions which extend the time 
limitation when the offense is 
fraud®® or the defendant is 
absent from the state.% These 
“tacking” provisions would also 
extend the five-year limitation 
period in the amendment and the 
three-year period for offenses 
committed between July 1, 1975, 
and November 1, 1978. 


Rights of Private Litigants 

F.S. §517.211 provides for 
remedies in the case of sale being 
made which violates the provisions 
of Part I. That section provides that 


the sale is voidable at the election of 
the purchaser.%! Those persons 
making the sale, including every 
director, officer and agent of the 
seller who participated or aided in 
the sale, are jointly and severally 
liable.*? The purchaser is entitled to 
recover the purchase price of the 
security, with interest, damages, 
court costs, attorneys’ fees and 
appeals.*3 However, the purchaser 
may not avail himself of the 
benefits of this section if he refuses 
to accept an offer, in writing, from 
the seller to take back the security 
and refund the purchase price and 
any damages incurred by the 
purchaser. Under the old section 
(F.S. §517.21) this offer could be 
made to the purchaser at any time 
and the purchaser would then have 
30 days to accept the refund. The 
new section changes this refund 
provision by requiring that the offer 
to take back the security must be 
communicated to the purchaser 
within 30 days from the date of sale. 


The significant difference 
between this provision and the 
prior Act is the award of damages to 
the purchaser. This provision 
recognizes the fact that a purchaser 
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may be damaged in excess of the 
amount paid for the security and 
should be compensated for this 
harm. The prior Act also provided 
computations for interest 
depending on whether the 
securities were interest bearing 
obligations.°° These provisions 
were eliminated in the new Act. 
The prior Act also provided the 
purchaser with the right to proceed 
against a dealer’s bond.” This 
provision was also eliminated since 
there are no longer bonding 
requirements for a dealer. Dealers 
are now required to become 
members of a security guaranty 
fund which a purchaser may claim 
against in the event a judgment 
against a dealer is unsatisfied. 

A collateral amendment 
affecting a private litigant was also 
passed with the new Act which 
relates to the statute of limitations. 
Section 95.11(4)(2) was created to 
read: 


(4) WITHIN TWO YEARS. — 


(e) An action founded upon a violation of 
any provision of Part I of Chapter 517, with 
the period running from the time the facts 
giving rise to the cause of action were 
discovered or should have been with the 
exercise of due diligence, but not more than 
5 years from the date such violation 
occurred. 

This section implements the 
“‘reasonable man test’’ in 
ascertaining when a_ violation 
occurs and rejects the more 
mechanical approach of a two-year 
period running from the date of 
sale. This provision recognizes the 


fact that investors, in some 
instances, may not be cognizant of a 
violation until a significant time 
from the date of sale has lapsed. By 
placing a five-year cap on the 
limitations period, the section also 
recognizes there should not be 
indefinite liability for a violation. 


Prior Case Law and the New Act 


The Committee Notes to the new 
Act expressly recognize that prior 
case law is still controlling in the 
areas of agency enforcement and 
litigation by private parties.! The 
Committee Notes provide that: 
State decisions on any provisions which are 
repealed or amended are controlling when 
interpreting the new sections unless the prior 


decisions are in direct conflict with the new 
provisions.!°! 


The registration sections (F.S. 
§§517.07, 517.12) and antifraud 
sections (F.S. §§517.301, 517.311) 
were not repealed, but amended. 
The changes in §§517.07, 517.301, 
517.311 were primarily cosmetic 
while the changes to $517.12 
recognized the distinction between 
dealers and investment advisers. 
For these reasons there is no conflict 
with State v. Houghtaling, 181 
So.2d 636 (Fla. 1965) which held 
that scienter is not an element in a 
§517.07 or §517.12 violation. In 
addition, Merrill Lynch, Pierce, 
Fenner, and Smith v. Byrne, 320 
So.2d 436 (Fla. D.C.A. 1975) is still 
controlling for the position that 
scienter is not an element of a 
§517.301 violation in a civil 
proceeding.!® 


Tender Offer Regulation 

In October of 1977, Florida 
became the 32nd state to 
implement tender offer regu- 
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lation.!®3 This legislative enactment 
became Part II of Chapter 517 and 
is treated as being separate and 
distinct from Part I.!% The 
legislation is named the Investor 
Protection Act and has been 
analyzed in previous articles in this 
journal.!% For this reason, Part II 
will not be discussed in detail from 
an operational standpoint in this 
article. 

In addition to the sweeping 
changes in Part I of Chapter 517, an 
amendment to Part II was also 
passed by the legislature.!% This 
amendment blessed the privately 
negotiated sale of securities which 
was not recognized when Part II 
was The amendment 
takes the form of an exemption and 
is found in §517.351(5)(f), which 
states an exempt offer is: 

An offer to acquire equity securities made to 
not more than 15 offerees during any 
consecutive 12-month period, provided 
there is no public solicitation or advertising 
made by the offeror concerning such offer. 

The language is identical to that 
found in the Georgia tender offer 
statute.'° The effect of the 
exemption is to permit the holders 
of equity securities registered under 
§12 of the Securities Exchange Act 
of 1934 to dispose of those securities 
in a privately negotiated sale. There 
are two conditions the purchaser 
must satisfy: first, there is no public 
solicitation or advertisement; 
secondly, the purchaser may not 
acquire shares from more than 15 
shareholders within a 12-month 
period. 

By correcting this deficiency, it 
was believed that all statutory 
infirmities had been repaired and 
regulation of the area could be 
accomplished. However, the Fifth 
Circuit Court of Appeals has 
rendered its decision in Great 
Western United Corporation ov. 
Kidwell, 577 F.2d 1256 (5th Cir. 
1978). This decision has widespread 
ramifications for regulation of 
tender offers by all states that have 
statutes which regulate this area. 
The Kidwell decision leveled the 
Idaho statute on the federal 
constitutional grounds of 
preemption and the commerce 
clause. While the Florida Act under 
Kidwell does not suffer from the 
same infirmities as the Idaho statute 
as to the preemption doctrine, the 
commerce clause is truly a death 
knell to the Florida Act. The 
division is presently examining its 
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position as to regulation of the area 
and will suggest legislation if 
warranted once the analysis is 
completed. The practitioner should 
closely examine the Kidwell 
decision when confronted with any 
tender offer problem under the 
Florida Act or any other state 
statute which regulates this area. 


Conclusion 


This article was intended to 
provide the practitioner with a 
survey of the major changes in 
Florida’s new Securities Act. 
Obviously, not all of the nuances of 
the new Act have been discussed, 
since many of these fine points will 
only emerge as new “deals” are 
created and implemented. The 
Division is presently in the process 
of adopting rules and forms to 
implement the new Act which the 
practitioner should become 
intimately familiar with when 
servicing the client. The failure to 
comply with a rule can be as 
devasting as ignoring the Act itself. 
The end result may not only be an 
unhappy client, but a client who has 
been damaged severely from a 
monetary standpoint. oO 
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By Melvin J. Jacobowitz 


Misconceptions about the “cost” 
of a capital gain are common 
among investors, attorneys, 
accountants and, unfor- 
tunately, among those who legislate 
changes in the scheme of taxation. 
As this is written, a substantial 
reduction in the cost of a capital 
gain is about to be _ enacted, 
presumably based, in large part, 
upon the premise that a “cost” of 
49.1% inhibits investment. 

It is somewhat hazardous to write 
on a subject that is presently going 
through major alterations. Subject 
to that caveat, there are several 
interesting perspectives on the 
“cost” of a capital gain irrespective 
of the changes which no doubt will 
be in place by the time this is 
published. 

In the development of the 1978 
tax legislation (enactment in 1978 is 
assumed), there were frequent 
references to a capital gain cost 
reaching 49.1%. That bears some 
analysis. First, it should be noted 
that the references relate to long- 
term capital gain which requires a 
holding period of 12 months. 
(Short-term gains are subject to the 
regular tax rates - reaching 70%). 
Second, Treasury officials have 
reported that of all the returns 
examined no individual ever paid 
49.1% on a long-term gain. 

What components supposedly 
add up to a 49.1% cost for an 
individual’s long-term capital gain? 
At the time of this writing (before 
giving effect to the 1978 
legislation), a capital gain realized 
by an individual is subject to three 
elements of cost. 


Regular Tax 


In computing an_ individual's 
regular tax, one-half of a long-term 
gain is added to regular taxable 
income. (Code Section 1202 
provides a 50% deduction.) If the 
taxable income reaches the 70% 
bracket and half of the gain is 
subject to a 70% tax, it is equivalent 
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to a 35% rate on the entire gain. 
Thus, we start with a maximum 
regular tax rate of 35%. (Note that on 
a joint return the 70% bracket is not 
reached until taxable income is 
slightly in excess of $200,000.) If the 
tax bracket is less than 70%, the 
effective rate on the entire capital 
gain is obviously one-half of the top 
rate. For example, if a long-term 
capital gain is taken when an 
individual’s top bracket is 40%, the 
effective regular tax rate on the gain 
is 20%. 

The application of the regular tax 
rate to one-half of the gain is subject 
to the possible availability of the 
alternative tax (Code _ Section 
1201(b)): A 25% tax on the first 
$50,000 of long-term capital gain. 
The alternative method would be 
useful only if the individual’s tax 
bracket is high enough to subject his 
income to a rate in excess of 50%. 
Because the 25% alternative tax is 
applied to the first $50,000 of gain, 
the maximum rate on the entire gain 
can never reach 35%. It will always 
be somewhat short of 35% 
depending upon how much of the 
gain is subject to a full 35% rate. An 
individual in the 70% bracket, witha 
$100,000 long-term gain, would pay 
25% on the first $50,000 of gain and 
35% on the balance, for an average 
rate of 30%. Obviously, it is 
somewhat strained to disregard the 
fact that the first $50,000 is subject 
to a tax of 25% and point only to the 
tax rate applicable to the rest of the 
gain. 


Impact on Personal Service 
Income Rates 


A second element of cost is the 
adverse impact of a long-term 
capital gain upon the maximum 50% 
rate which is applicable to personal 
service income. The favorable 
treatment of personal service 
income limits the tax rate to 50%, 
where the tax rate would otherwise 
be higher. (Code Sec. 1348.) The 
obvious extreme would be a case 


tax law notes 


where an individual's other income 
is high enough so that, but for this 
relief provision, his personal service 
income would be taxed at a 70% rate 
— a 20-point difference. 

Half of the long-term capital gain 
is an item of tax preference. (Code 
Sec. 57(a)(9).) It reduces, on a 
dollar-for-dollar basis, the 
eligibility of personal service 
income for the maximum 50% rate. 
(Code Sec. 1348(b)(2)(B).) To 
illustrate, assume that in addition to 
a large amount of ordinary income, 
an individual has $20,000 of 
personal service income which 
would be subject to a 70% rate. The 
maximum 50% rate, however, is 
applicable to the $20,000 of personal 
service income. If he realizes a 
$40,000 long-term capital gain, half 
of it ($20,000) would be an item of 
tax preference which would make the 
personal service income ineligible 
for the maximum 50% rate. This 
would appear to cause a shift from a 
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50% tax rate to a 70% tax rate — a net 
cost of 10 points on the entire 
capital gain (half of the gain caused 
the shift of 20 points). At least this is 
how it appears on the surface. A 
more accurate way of measuring 
the shift is to compute the tax with 
and without the maxi 50% rate. 
Because of the availability of the 
lower progressive rates on the 
lower levels of income, the shift is 
really not 20 points, but somewhat 
less. 

At this point it is, therefore, 
theoretically possible that the 
maximum cost of a capital gain is 
equal to 34+% (item 1), plus 
something less than 10 points 
because of the impact on personal 
service income (item 2). It is clearly 
less than 45% even in the extreme 
case. 


Minimum Tax 


The third element of cost is the 
minimum tax on tax preferences. 
(Code Sec. 56(a).) Since half of the 
capital gain is an item of tax 
preference, it is subject to the mini- 
tax. As of this writing, the mini-tax 
rate is 15%. The mini-tax is 
calculated on half of the capital gain 
after first applying an offset. The 
offset is $10,000 or one-half of the 
regular tax, whichever is higher. To 
illustrate, if the gain is $40,000, half 
of the gain or $20,000 would be an 
item of tax preference. This amount 
would then be offset by at least 
$10,000. As a result of the offset of at 
least $10,000, the preference tax can 
approach, but never reach, 7.5% on 
the entire gain. Wherever the 
capital gain is substantial, the tax on 
the capital gain itself would be 
taken into account in computing the 
offset, thereby further reducing the 
amount subject to the mini-tax. 
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Although the mini-tax applies even 
where there is a zero regular tax 
(perhaps, because of capital losses, 
other deductions or credits), there is 
always the $10,000 minimum oftset. 
Where there is a tax bracket of 70% 
and element two is relevant (maxi- 
income), necessarily there will be a 
large tax and, consequently, a large 
offset. In practice, the mini-tax has 
only a minimal impact. 

These three elements interrelate 
to such a degree that the full impact 
of all three costs is virtually 
impossible. A cost of 52.5% (35%, 10% 
plus 7.5%) can never be reached. It 
would require a bizarre set of facts 
to approach anything exceeding 
45%. 

Therefore, the following should 
be noted: 


1. A long-term capital gain can 
have no cost if there are capital 
losses, carryforward losses, 
deductions or credits available to 
offset the capital gain. A long-term 
capital gain of $20,000 or less 
(assuming no other items of tax 
preference) is not exposed to the 
mini-tax. 

2. As noted above, it is very 
likely that much larger amounts are 
not exposed to the minimum tax or 
are minimally exposed because of 
the offset of one-half of the regular 
tax. 

3. If there is no personal service 
income, that element of cost 
disappears from the computation 
of cost. 

4. Marginal tax rates of less than 
50% might be applicabie to one-half 
of the gain, so that the effective tax 
rate can start as low as 7% on the 
gain. 

5. The alternative tax of 25% 
might be the sole cost applicable to 
the gain. 


Another factor which should be 
taken into account in determining 
the “cost” of a capital gain is the 
effective tax rate at which 
deductions will operate. When 
personal service income is shifted 
from a maximum 502% rate to a 70% 
rate, the cost of that shift must be 
reduced by the resulting greater 
efficiency of deductions which 
would have operated (in part) at the 
lower 50% rate, but now operate ata 
higher rate. With the 70% rate, the 
deductions obviously produce a 
greater tax benefit. 

Certain conclusions 
drawn: 


can be 


1. The real cost of a long-term 
capital gain can range from zero to 
about 45%. 


2. In the give and take of the 
negotiation of a transaction which 
would result in a long-term capital 
gain, a flat rate cannot be assumed. 
Although it might not be possible to 
determine the cost with precision, a 
few careful computations might be 
quite revealing and could change 
the course of the negotiations. 
Clients often concentrate (and 
quite properly so) on their net after 
taxes. 


3. Capital gains are eligible for 
income averaging. The combin- 
ation of income averaging and 
installment reporting can lower the 
effective cost significantly. 


4. If a long-term capital gain is 
being paid out over a long period 
where no interest or a minimal rate 
is provided, there will be imputed 
interest. (Code Sec. 483.) The 
imputed interest element is “carved 
out” of the proceeds and is subject 
to tax at regular rates. An 
installment of a long-term capital 
gain transaction can have so much 
imputed interest that the assumed 
capital gain is, in effect, converted 
entirely into ordinary income. Or, 
after carving out the imputed 
interest, there might be a loss rather 
than a gain. 


5. An assumed capital gain might 
be “converted” to ordinary income 
where there is recapture of 
depreciation. (Code Secs. 1245 and 
1250.) 


6. If the capital gain is “phantom” 
income, the “cost” can be ruinous. 
For example, where heavily 
mortgaged property with a low 
basis is sold, there can be a large 
paper gain but no cash proceeds. 
Here, there can be no comfort in the 
fact that the applicable tax rate is 
less than the highest rate. 


Summary 


The “cost” of a capital gain is not 
a rigid statistic. It will vary 
considerably depending upon the 
transaction, the tax characteristics 
of the individual and the 
composition of his present and 
future income, deductions and 
credits. It can also vary 
considerably depending upon what 
Congress perceives to be the “cost” 
of a capital gain and the resulting 
capital gains tax changes. oO 
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The Limits Upon the Administrative 
Procedure Act’s Drawout Remedy 


By George IL. Waas 


Editor's Note: This month’s article is 
a new direction in our attempt to be of 
service to members of the Bar. 
Frequently, the various section columns 
in the Journal present views on which 
there is substantial, if not universal, 
agreement. In contrast, George Waas’ 
article is advocacy of a viewpoint with 
which your editor and a number of 
others involved in the genesis and 
development of the APA funda- 
mentally disagree. However, the point 
is that this column should be of service 
to members of the Bar; presentation of 
views different from those of the 
majority furthers that aim, especially 
since the courts can turn the minority 
into the prevailing view at any time. 
Waas article raises points that should be 
considered by any lawyer faced with 
drawout proceedings. We present it in 
the hope that it will prove helpful to 
lawyers faced with just those problems. 


The Administrative Procedure 
Act’s rulemaking drawout hearing 
[F.S. §120.54(16)] is part of the 
impressive arsenal of varied and 
abundant administrative remedies, 
yet, little attention has been given to 
the degree of clout provided by this 
remedy. The purpose of this article 
is to examine the scope of 
jurisdiction and authority in 
conducting a rulemaking drawout 
proceeding pursuant to $120.54 
(16). 

This writer submits that the scope 
of a DOAH hearing officer’s 
jurisdiction and authority derived 
from a §120.54(16) “drawout” is 
limited to those matters assigned to 
the hearing officer by the 
referencing agency to submitting 
findings of fact to the agency after 
conducting a hearing in accordance 
with $120.57 to the extent consistent 
with the informal nature of a 
§120.54(3) proceeding. 

An agency desiring to 
promulgate a rule must file notice 
of its intention in the Florida 
Administrative Weekly in 
accordance with §120.54(1) and (2). 
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If the proposed rule deals with a 
subject other than that relating 
exclusively to organization, 
procedure or practice, the agency is 
required to allow “affected persons 
an opportunity to present evidence 
and argument on all issues under 
consideration appropriate to 
inform it of their contentions” upon 
request received by the agency 
within 14 days after the date of 
publication of the notice: 
§120.54(3). 


Relationship Between 
§§120.54(3) and (4) 


It is clear that the nature of a 
§120.54(3) proceeding involving an 
agency’s proposed rule is 
informational, nonadversarial and 
nonadjudicatory: Balino v. Dep't. 
of Health & Rehabilitative Services, 
362 So.2d 21 (Fla. Ist DCA 
1978). The only reference 
to an adversarial, adjudicatory 
proceeding regarding a proposed 
rule is contained in §120.54(4)(d), 
and this legislative expression as to 
the nature of a §120.54(4) hearing 
operates to exclude such consi- 
derations from a §120.54(3) pro- 
ceeding by operation of the well- 
established principle of statutory 
construction that the mention of 
one thing implies the exclusion of 
others — expressio unius est 
exclusio ulterius. 30 Fla. Jur., 
Statutes, §90. The expression of 
adversary parties in §120.54(4)(d) 
implies its exclusion from a 
§120.54(3) proceeding. This 
posture is further buttressed by the 
similar expression in §120.56(4) to 
the effect that a challenge to an 
existing rule is an adversary, 
adjudicatory proceeding. 

If during a §120.54(3) 
quasilegislative, information- 
gathering type of proceeding an 
affected person “timely asserts that 
his substantial interests will be 
affected in the proceeding and 
affirmatively demonstrates to the 


agency that the proceeding does 
not provide adequate opportunity 
to protect those interests” and “the 
agency determines that the 
rulemaking proceeding is not 
adequate to protect his interests,” 
the agency is required to “suspend” 
that proceeding [in accordance 
with §120.54(16)] and “convene a 
separate proceeding under the 
provisions of §120.57.” After the 
separate proceeding is concluded, 
the original $120.54(3) rulemaking 
proceeding must be resumed by the 
agency. 

The §120.54(16) drawout 
provides the agency conducting the 
§$120.54(3) proceeding two options: 

1. Suspend the §120.54(3) 
proceeding and conduct the 
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Waas is a graduate 
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drawout 
§120.57 or 

2. Refer the drawout to the 
Division of Administrative 
Hearings for the purpose of having 
a divisicn hearing officer conduct 
the proceeding in accordance with 
the provisions of $120.57. 


in accordance with 


Drawout by the Agency 


If the agency conducts the 
drawout, the procedural and 
substantive validity of the proposed 
rule is not — and cannot be — 
before that agency because a 
proposed rule’s validity is subject to 
challenge only by a proper petition 
timely filed with the Division of 
Administrative Hearings pursuant 
to §120.54(4). Hence, the agency’s 
authority in a drawout of a 
§120.54(3) proceeding is one of fact 
finding by employing $120.57 
procedures relevant to an 
informational nonadversarial and 
nonadjudicatory proceeding. 

At first blush, it would appear 
that the agency must determine 
whether the drawout proceeding is 
governed by §120.57(1) or (2). 
However, in light of Balino v. 
Dep't. of Health and Rehabilitative 
Services, it is now clear that a 
§120.54(3) proceeding is strictly of a 
quasilegislative, nonadversarial, 
information-gathering type which 
does not adjudicate the rights of any 
particular individual and, because 
an agency’s duty in such a 
proceeding is “to listen and inform 
itself,” there can be no disputed 


issue of material fact in a §120.54(3) 
- §120.54(16) drawout necessary to 
trigger the operation of §120.57(1). 
This is so because there can be no 
disputed issue of material fact in a 
§120.54(3) proceeding involving 
unilateral presentation of evidence 
and argument by those appearing 
before the agency which 
presentation is met only with the 
agency listening for the purpose of 
informing itself. In short, there can 
be no dispute of record to satisfy 
§120.57(1) when affected persons 
talk and the agency’s only duty is to 
listen! 

While it may be argued that 
disagreement by affected persons 
with particular language in a 
proposed rule (or in an economic 
statement or federal comparison 
statement) establishes a disputed 
issue of material fact, such 
disagreement does not rise to the 
level necessary to trigger the 
operation of §120.57(1). This is so 
because the agency may well agree 
with the assertions by affected 
persons, but since the agency’s only 
duty in a §120.54(3) proceeding is to 
listen, there is no determination 
until after this informational 
hearing as to whether the agency’s 
ultimate position with regard to a 
proposed rule and the assertions by 
affected persons combine to 
establish a disputed issue of 
material fact. Hence, the only type 
of §120.57 hearing that is available 
from §120.54(3) is the informal 
§120.57(2) hearing which may be 
held by the agency or DOAH upon 
reference by the agency. 

What must be emphasized here is 
that while the drawout provision 
calls for a separate §120.57 hearing, 
the latter is nevertheless derived 
from and arises out of the 
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informational type proceeding 
before the agency which is 
suspended—not terminated— 
during the pendency of the 
drawout. To this end, the 
rulemaking proceeding does not 
lose its informal, information- 
gathering characteristics upon 
drawout and the drawout is part of 
the §120.54 proceeding in that it 
must be resumed upon conclusion 
of the drawout. 


Although §120.57(2) does not 
specifically define the rights of 
parties as does §120.57(1), basic due 
process considerations dictate that 
the minimum procedural 
requirements of §120.57(1) apply to 
informal proceedings. 'Clearly, the 
powers bestowed upon the agency 
or its hearing officer as set out in 
§120.58(1)(b) are applicable to 
informal proceedings. To this end, 
these relevant procedures involve 
allowing the presentation of 
evidence and argument on all 
issues, examination and submittal 
of rebuttal evidence, submittal 
of proposed findings of fact and 
representation by counsel: See 
Florida Administrative Practice, 
The Florida Bar CLE 1976, 1978 
supp. 


Drawout by DOAH 


If the agency refers the matter to 
the Division of Administrative 
Hearings, the assigned hearing 
officer functions as a master in 
chancery and secures no greater 
jurisdiction or authority than that 
possessed by referencing 
agency were it to conduct the 
proceeding instead of a hearing 
officer: Venetian Shores Home & 
Property Owners v. Ruzakawski, 
336 So.2d 339 (Fla. 3d D.C.A. 1976), 
see also Therrell v. Howland, 108 
Fla. 299, 146 So. 203 (1933). Since 
the agency’s substantive authority 
to reference a proposed rule matter 
to the Division of Administrative 
Hearings is limited to the 
referencing agency’s authority 
under §120.54(3), it logically 
follows that the assigned hearing 
officer's substantive authority is 
limited to that possessed by the 
referencing agency under 
§120.54(3). And since the agency’s 
substantive authority pursuant to 
§120.54(3) does not include 
adversarial, adjudicatory powers 
over the subject proposed rules, it 
logically follows that the agency 
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cannot refer to the hearing officer 
the power or jurisdiction to conduct 
an adversarial, adjudicatory 
proceeding when the reference is 
premised upon §120.54(3). 
Moreover, as_ stated above a 
§120.54(16) drawout does not 
subject the agency’s proposed rule 
to an attack upon its validity 
because §120.54(4) is the only 
provision authorizing challenges to 
a proposed rule and §120.54(16) 
may not be employed as a means of 
collaterally attacking the validity of 
an agency’s proposed rule by 
employing the provisions of a 
statute other than §120.54(4): See 
Dep't of Health & Rehabilitative 
Services v. Barr, et al., 359 So.2d 503 
(Fla. lst D.C.A. 1978) and Dep't 
of Offender Rehabilitation v. Jerry, 
353 So.2d 1230 (Fla. Ist D.C.A. 
1978) which recognize the 
independence of and distinction 
between the APA’s impressive 
arsenal of varied remedies. 

To this end, an agency’s 
reference of a drawout pursuant to 
$120.54(16) does not vest in the 
hearing officer the jurisdiction or 
authority to declare whether the 
proposed rule constitutes an invalid 
exercise of delegated legislative 
authority because a_ hearing 
officer’s authority to rule upon the 
validity of a proposed rule is 
derived exclusively from §120.54(4) 
and, as demonstrated above, 
§120.54(16) does not confer upon a 
hearing officer those powers which 
are derived solely from §120.54(4). 
In short, since an agency cannot 
invalidate its own proposed rule, a 
DOAH hearing officer cannot do so 
because the hearing officer’s 
jurisdiction and authority are no 
greater than that of the agency 
referencing a drawout to DOAH 
and that agency’s authority is 
restricted to those powers 
contained in §120.54(3). In fine, a 
drawout is simply an extension of 
the §120.54(3) proceeding. 

An agency referencing a 
proceeding to a hearing officer 
does not have the power to 
reference jurisdiction greater than it 
possesses. Therefore, an agency 
deriving its jurisdiction from 
§120.54(3) cannot confer upon a 
hearing officer authority to convert 
an informal, nonadversarial, 
information-gathering proceeding 
into a formal, adversarial hearing 
replete with all of the §120.57(1) 
trimmings. 
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In this regard, it is evident that a 
DOAH hearing officer’s authority is 
limited to §120.57(2). This is wholly 
consistent with the now crystallized 
purpose of a drawout — to allow 
the convening of a separate, more 
formally structured [but not formal 
as contemplated by §120.57(1)] 
proceeding to present evidence and 
argument “appropriate to inform 
(the agency) of their contentions:” 
§120.54(3). The party securing the 
drawout may present written or 
oral evidence, have the proceeding 
transcribed and make a record: 
§120.57(2). 

In fine, a drawout may be 
characterized as a §120.54(3) - 
§120.57(2) proceeding. 


Agency Rulemaking Discretion 


In addition to a hearing officer’s 
lack of authority to pass upon the 
validity of a proposed rule when a 
drawout is submitted to him or her 
by the referencing agency, a 
hearing officer cannot question the 
agency’s wisdom in seeking to 
adopt a proposed rule. This is so 
because agencies possess broad 
discrction in rule adoption 
proceedings: Fla. Citrus Comm'n v. 
Golden Gift, Inc., 91 So.2d 657 (Fla. 
1956). Varholy v. Sweat, 153 Fla. 
571, 15 So.2d 267 (1943), Fla. 
Beverage Corp., Inc. v. Wynne, 306 
So.2d 200 (Fla. lst DCA 1975), and 
a hearing officer’s authority in a 
drawout is a limited reference 
authority not embracing the power 
to inquire into the wisdom of rule 
adoption. Moreover, there is no 
statutory authority empowering a 
hearing officer to question the 
wisdom of an agency’s decision to 
adopt a rule. 


Consistent with the above 
analysis, it is evident that a hearing 
officer's authority is limited to a 
§120.54(3) reference conducted by 
$120.57 procedures insofar as they 
are applicable to nonadversarial, 
nonadjudicatory proceedings. This 
hybrid authority permits a hearing 
officer to make a_ threshold 
determination as to whether “the 
substantial interests of a party are 
determined by” the agency if the 
proposed rule is adopted: $120.57. 

At the conclusion of the 
§120.54(3) - §120.57 proceedings, 
the hearing officer is required to 
submit findings of fact to the 
referencing agency so that it may 
conduct the §120.54(3) proceeding 


substantially affected person may 
challenge an existing rule (one that 
is filed and adopted) pursuant to 
a rule which manifests a 


substantial interests may permit a 


Since the hearing officer is not 
authorized by statute or by the 


to its conclusion. The filing of an 
agency’s proposed rule with the 


Department of State after 
completion of the  §120.54(3) 


proceeding constitutes final agency 
action subject to judicial review in 
accordance with §120.68 and Fla. R. 
App. P. 9.110: State ex rel. Dep't of 
Natural Resources v. District Court 
of Appeal, Second District, 355 
So.2d 772 (Fla. 1978); Fla. Admin. 
Comm n _ v. 
Appeal, First District, 351 So.2d 712 


District Court of 


(Fla. 1977). Of course, a 


§120.56 and agency enforcement of 


determination of a person’s 


challenge to that agency decision in 
a §120.57 proceeding: see Dep't of 
Health & Rehabilitative Services v. 
Barr. 


Recommended Order — 
Rulemaking 


referencing authority in a drawout 
to pass upon the validity of the 
proposed rule or question the 
agency’s wisdom in promulgating 
the proposed rule, it is evident that a 
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§120.54(3) - §120.57 linkage does 
not empower the hearing officer to 
issue a recommended order 
containing conclusions of law 
because the hearing officer is not 
authorized to make legal 
conclusions with respect to the 
proposed rule in a $120.54(16) 


drawout proceeding. The hearing 
officer’s jurisdiction and authority 
are limited to the issuance of 
findings of fact as to the proposed 
rule. Such findings may include the 
manner in which a drawout party or 
parties (and others similarly 
situated who are requested to join) 
are substantially affected by the 
proposed rule. 

A hearing officer's general 
§120.57 authority is to make 
findings of fact, conclusions of law 
and recommendations premised 
thereon. Conclusions of law are 
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directed to whether the questioned 
agency decision is within its lawful 
authority. However, in a drawout, 
the agency decision actually is 
proposed action — the attempt to 
promulgate a proposed rule — the 
validity of which is subject to 
challenge only in a_ §120.54(4) 
proceeding. As a result, the purpose 
of a recommended order in a 
drawout is vitiated by the 
exclusivity of the method by which 
a proposed rule is subject to attack. 

It must be emphasized that there 
is a distinction between 
demonstrating that one is an 
affected person under §120.54(3) & 
(16) and demonstrating that a 
party’s substantial interests are or 
will be determined by an agency, 
which is necessary to trigger 
§120.57. This distinction is 
recognized in  §120.57(2)(a)(1). 
Since conclusions of law are not 
within a hearing officer’s authority 
in a drawout because the proposed 
rule’s validity is not before that 
person, and since the only 
recommendations in a drawout 
would allow one agency (DOAH) 
to question the administrative 
wisdom of another without 
statutory authority therefore, it 
logically follows that the only 
power of a hearing officer in a 
drawout is that of fact-finding 
This is further demonstrated by 
recognizing that an ultimate 
determination to be made by the 
agency — filing and adoption of the 
proposed rule — is not an “order” 
within the contemplation of 
§120.57: Fla. Admin. Comm'n v. 
DCA, First District. This also 
vitiates any claim of authority of a 
hearing officer to issue a 
recommended order in a drawout 
because the agency cannot issue a 
“final order” directed to a hearing 
officer’s determination in a 
drawout. Any attempt by a hearing 
officer to recommend adoption, 
modification or rejection of a 
proposed rule for reasons other 
than invalid exercise of delegated 
legislative authority (and it is 
submitted that this could be the 
only purpose of a recommended 
order in a drawout) would vest in 
the hearing officer advisory power 
he or she does not possess either by 
statute or by agency reference. In 
this regard, a hearing officer is not 
authorized by §120.57 to issue 
recommended orders based 
exclusively upon findings of fact: 
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CALENDAR EVENTS 


Center, Americana Hotel, Miami Beach. 

January 18-20—Florida Bar Board of Governors Meeting, Bar Headquarters, 
Tallahassee. 

January 25-27—Midwinter meeting, American Patent Law Association, Marco 
Island, Florida. 

January 27—Bar Media - Law Conference, Omni International Hotel, Miami. 

February 1-2—American Title Insurance Company Seminar for Policywriting 
Attorneys, Diplomat Hotel, Hollywood. 

February 1-3—ABA Section of Patent, Trademark and Copyright Law, Beach 
Hotel, Marco Island. 

February 7-14—American Bar Association Midyear Meeting, Atlanta. 

February 24-March 4—ATLA Midwinter Convention, New Orleans. 

March 15-17—Florida Bar Board of Governors Meeting, Sheraton Sand Key, 
Clearwater Beach. 

March 15-17—University of Miami Medical Institute for Attorneys, Americana 
Hotel, Bal Harbour. 

April 5-8—Young Lawyers Section Convention, Orlando Hyatt House, Kissimmee. 

May 10-12—Florida Bar Board of Governors Meeting, Turtle Inn, Atlantic Beach. 


1979 January 8-12—13th Annual Institute on Estate Planning, University of Miami Law 


June 13-16—The Florida Bar Annual Convention, Walt Disney World. 
July 28-Aug. 5—ATLA Convention, Houston, Texas 
August 8-15—American Bar Association Annual Meeting, Dallas. 


see §120.57(1)(b)9. 

This lack of authority to 
determine the validity of a 
proposed rule or question the 
agency's wisdom as to its adoption 
is buttressed by the argument 
presented above that the validity of 
a proposed rule can be challenged 
only in a_ separate §120.54(4) 
proceeding and the wisdom of the 
proposed rule is a matter within the 
agency’s discretion and not subject 
to a challenge in a $§120.54(3) 
informational, nonadversarial and 
nonadjudicatory proceeding. 

The central purpose of a drawout 
assigned to a DOAH hearing officer 
is to allow a presiding officer not 
within the employ of the agency 
seeking to adopt the proposed rule 
to make independent findings of 
fact for consideration by the agency 
prior to the agency’s determination 
as to whether or not to file the 
proposed rule. 

In this regard, the hearing 
officer’s drawout authority is 
limited to that action which the 
referring agency would otherwise 
take if the proceeding continued 
before that agency pursuant to 
§$120.54(3). Hence, the only 
question resolved by a §120.54(16) 
proceeding that is referred to a 
DOAH hearing officer is who shall 
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make initial findings of fact as to the 
drawout party by employing 
applicable $120.57 procedures — 
the agency or a DOAH hearing 
officer referenced the matter — 
recognizing that the hearing 
officer’s findings are subject to 
agency review and that the agency 
makes the ultimate decision as to 
whether to file or not file the 
proposed rule at the conclusion of 
the §120.54(3) proceeding which 
must be resumed upon conclusion 
of the drawout. 

Therefore, it is clear from the 
above analysis that if an agency 
chooses to refer a §120.54(3) matter 
to a hearing officer pursuant to 


§120.54(16), the hearing officer 
assumes only that authority 
contained within §120.54(3) to 
conduct a proceeding in harmony 
with applicable, relevant and 
consistent provisions of §120.57, 
which is to elicit evidence and 
testimony by examination and to 
otherwise secure the benefits of 
those applicable and_ relevant 
opportunities pursuant to $120.57. 
Upon termination of this 
proceeding, the hearing officer's 
authority is limited to submitting 
findings of fact to the agency to be 
used for whatever purpose it so 
chooses in the exercise of its broad 
rule-making authority. 

oO 


and Best 
the New Year 


FLORIDA CORPORATION SUPPLIES 


P. 0. BOX 2087 © HOLLYWOOD, FLORIDA 33022 © PHONE: 305/922-6160 


819 


x 


succinct if not simplistic 
response to the above question 
might accurately be “Yes, if you 
have incurred them.” One might 
also initiate the discussion and 
respond with a further question as 
to whether Ralph Nader’s “advice 
to big business,” as he describes ina 
recent article, in fact warrants a 
response. A_ syndicated writer 
recently headlined his column with 
the question, “Has Ralph Nader’s 
rhetoric outlived its usefulness?” 
That obviously assumes an initial 
usefulness which is itself a subject. 

Whether in response to Mr. 
Nader or in response to the 
individual inquiry of a potential 
client, the legal profession should 
indeed be both prepared and 
desirous of discussing with the 
public, which it is trained to serve, 
the basis for its fees, individually 
and collectively. As in other areas of 
increased cost, the factors giving rise 
to legal fees are by no means simple 
or singular but, to the contrary, 
complex and numerous. One such 
factor might be attributed to Mr. 
Nader himself in the resulting legal 
demands which have been placed 
upon “big business” by Mr. Nader 
through his consumerism 
philosophy. This is to neither praise 
nor condemn such philosophy but 
to merely suggest it as a factor in the 
increased legal costs which have 
been placed upon clientele, 
whether it be big or small business, 
whether it be corporate or 
individual. 

It is difficult to discern, and not 
particularly significant, whether 
Mr. Nader complains of high legal 
rates or the end product of a service 
for which a legal fee is charged. 
Statistically, I suggest that legal 
rates for legal services have 
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Should You Pay Those High Legal Fees? - A Response to Nader 


By Henry Burnett 


increased substantially less than 
comparable services or products, 
whether we speak of medical costs, 
food costs, interest costs or a 
multitude of other daily financial 
factors establishing the average 
citizen’s overhead. Isolated 
instances of rates are referred to by 
Mr. Nader to which I would merely 
respond that in the legal profession, 
as in the market place, supply and 
demand for top personnel and 
products will seek their own level, 
whether we speak of a sports figure, 
a legal figure, or an original work of 
art. Certainly, rates vary with 
locales as they do with every 
product or service. 

Legal fees, representing the end 
cost of most legal services, have 
indeed increased and if a remedy is 
sought by the public to reduce these 
costs, then it behooves the public to 
first comprehend the factors and 
causes. To compare the need of 
individuals and businesses for legal 
services today with that of 30 years 
or more ago is to compare apples 
and oranges. Today we _ have 
increased involvement of every 
level of government in the activities 
of our citizenry, be they individual 
or corporate, the increasing spread 
of consumerism and the demands 
upon the citizenry and business to 
respond to the ever increasing 
demands of the consumer, and the 
fast expanding litigious society of 
our country in which so many feel 
that there must be a_ judicial 
remedy, monetary or otherwise, for 
every conceived or conceivable 
wrong, loss or damage. Without 
reference or comment as to the 
appropriateness, reasonableness or 
desirability of the foregoing, to 
ignore the resulting increased 
demands by the public for legal 


assistance, be they claimant or 
defendant, is to ignore reality. 

The judicial system, which in turn 
is served by the legal profession, has 
been called upon over the past 20 
years with an increasing pressure to 
decide disputes which were either 
determined without the judicial 
process in the past or never 
considered worthy of a resolution. 
Although as a trial lawyer I may 
tend to concentrate my view of this 
expanding demand for judicial 
resolutions within the courtrooms, 
there quite obviously exists 
contemporaneously an ever 
expanding need for legal services as 
preventive efforts to maintain the 
complex relationship between 
government and business. 

Efforts are being pursued on a 
wide basis to make legal services 
available as needed and at a cost 
affordable to the public at large— 
and rightly so. Legal clinics are 
being established, both with and 
without public subsidy for the 
rendition of legal services to those 
unable to afford them within the 
private market. Advance payments 
to insure the availability of future 
possible legal services are being 
arranged and approved. Adver- 
tising to a limited degree (and with 
questionable results) is permitted in 
an effort to both inform the public 
of availability and to reduce the 
cost through competition. 
Certification is under study and 
experimentation to assure the 
public of competence in 
specialized fields. Paralegals are 
being used in greater numbers with 
greater efficiency. The organized 
bar has studied, approved and is 
supporting with appropriate 
regulation and controls all of these 
concepts, but certainly, they are still 
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in their infancy and their success 
and benefit to the public remains to 
be seen. 

Recognizing this expanding 
demand for legal services is by no 
means to suggest that we ignore the 
resulting increased costs, or that we 
not strive to reduce them by 
eliminating unnecessary services 
and performing necessary services 
more efficiently. 

Unfortunately, the elimination of 
legal services is not totally a 
unilateral decision in that in most 
litigation there are, of course, an 
unwilling party and one who would 
gladly eliminate the need for legal 
services if possible. The necessity 
for litigation should be and should 
remain a business decision to be 
ultimately determined by the client, 
hopefully, on the basis of an 
informed business judgment as 
opposed to an emotional judgment. 
Although he may both desire and 
reasonably need the opinion of an 
attorney from which he can make 
an informed decision, nevertheless, 
the ultimate initiation of litigation 
and the resulting cost should be a 
client decision and not an attorney 
decision. That informed decision 
should in advance receive without 
question the fullest possible input as 
to legal cost. Although recognition 
can be given to the uncertainties of 
litigation and the resulting 
uncertainty of total time, 
involvement and expense, a 
professional should be well 
prepared and willing to discuss in 
the desired detail the basis upon 
which a fee will be charged and the 
rates for which services will be 
rendered. Without this, an 
informed decision by a client may 
be impossible. I would venture a 
guess that a “high fee” in the mind 
of a client is closely analogous to “an 

‘unanticipated fee” with the 
contrary corollary being the 
“anticipated fee” will seldom seem 
a “high fee.” 

A business decision having been 
made as to the need for legal 
services, whether through litigation 
or otherwise, there remains a 
formidable but by no means 
insurmountable task challenging 
the bar and the courts to reduce the 
time reasonably required for the 
performance of reasonable legal 
services while assuring the 
impartial justice to which the public 
is entitled. Efforts have been begun 
and are continuing in this area but 
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substantial work remains. To 
merely touch upon some of the 
problems would include trials of 
seemingly inconceivable duration, 
discovery demands of incon- 
ceivable scope and formal 
discovery steps of seemingly never 
ending involvements. Time _ is 
indeed an_ attorney’s singular 
product and yet it appears in many 
instances to be used as if unending. 
With the aid of the courts, discovery 
processes and scope must be 
reduced to a level of reason and 
relevant requirements. Trials must 
be conducted with an eye on reality 
and reasonability. These are 
unquestioned areas in which the 
individual practitioner can bring 
about beneficial reductions in the 
cost of legal services and are areas 


future reference. 


year and volume. 


in which the Bar as a profession and 
the courts as a system must 
cooperate to reduce the resulting 
costs to the public. If both segments 
of our system respond responsibly, 
effectively, and promptly, Mr. 
Nader himself may receive a 
response far more meaningful than 
my remarks here. oO 


BAR 
BINDERS 


Easy storage and accessibility of your Florida Bar Journal is now avail- 
able. Simply store your monthly issues in these attractive custom- 
designed binders. Voila . . at your fingertips . . any issue you need. 


The use of binders for monthly publications is the time honored success- 
ful method for preserving and keeping handy, professional journals for 


Attractive, made of imitation brown leather with gold imprinting, these 
durable binders will store one full year’s issues. Clear pocket for labeling 


Order yours today. Only $4.16 includes tax and shipping. 


. THE FLORIDA BAR JOURNAL 
ry TALLAHASSEE, FLORIDA 32304 


. O Please enter my order for ____Journal Binders and send 
rY to the address below. 


Henry Burnett practices with Fowler, 
White, Burnett, Hurley, Banick & Knight, 
Miami. He received the LL.B. degree from 
the University of Virzinia, was admitted to 
the Virginia Bar in 1950, and to The Florida 
Bar in 1951. He was president of the Florida 
Defense Lawyers Association in 1967-1968, 
president of the Dade County Defense Bar 
Association in 1966-1967, and president of 
the International Association of Insurance 
Counsel in 1976-1977. He is a fellow of the 
American College of Trial Lawyers. 
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The 


by Walter M. Chandler 


A monumental work — the celebrated classic on the 
greatest trial of all time. 


Recognized as an authority by leading Lawyers, the 
Clergy and Press. 


A meaningful gift for Family, Clergy, Bar, 
Businessman and Student. 


Two Beautiful Bindings — Both with Illustrations. 


Order now for your Christmas list and SAVE. 


Padded Cover, Hardbound in Red imitation leather, stamped in gold foil 


..» SAVE 33% + ... $9.95 


Paperback with beautiful four-color cover 


SAVE 25% +... $4.95 


THE esq HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park * Norcross, Georgia 30071 (404) 447-9150 
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Save her machine time by purchasing original Probate and 
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OTE: 


There is 2 a 10 copy iain of any one joni There is also a $10. 00 minimum 


mailing order for elther the probate forms or the guardianship forms. Please remember 


include 4 4% sales tax with each order. 


Developed by the Real Property 
Probate and Trust Law Sectio 
For Sale by The Florida Bar 


The Florida Bar 
Attention: Peggy Alford 
Tallahassee, Florida 32304 


Enclosed is my check for $____. 


(Includes 4% sales tax.) 


Please send tne Probate Forms checked below. 


name 

address 

“Revised June 1978 and designed to comply with provisions of the new Probate Code 

PRICES No. of Sets (10 copies per set) 


$10.00 Minimum Order 


$ .50 for 10 copies of any one form. 


All orders add 4% sales tax. 


General Probate Forms 


No. of Sets (10 copies per set) 


P- 1 Petition to Open Sate Deposit Box 

P- 2 Order to Open Sate Deposit Box 

P- 3 Notice to Creditors (Not for Formal 
Administration) 

P- 4 Caveat~ Creditor 

P- 5 Caveat Heir or Devisee 

P- 6 Demand for Notice 


P- 7 Formal Notice by Mail 

P- 8* Proof of Formal Notice by Mail 

P- 9 Formal Notice by Publication 

P-10 (No form) 

P-11 Notice of Hearing 

P-12 Waiver of Priority Consent to Appoint 
ment of Personal Representative and 
Waiver of Notice and Bond 


Forms for No Administration Pro- 
ceedings 


P-13 Statement for Disposition of Personal 
Property Without Administration 

P-14 (No form) 

Forms for Summary Administration 


Petition for Summary Administration 
Testate 

Petition for Summary Administration - 
intestate 
Order ot 


P-17 Summary Administration 


Forms for Family Administration 


Petition for Family Administration 
Testate 
Petition for Family Administration 
Intestate 
P-20 Order of Family Administration 


Forms for Formal Administration 


P-21 Petition for Administration - Testate 
Florida Resident 

P-22 Petition for Administration - Intestate 
Florida Resident 

P-23 Petition for Administration - Testate 
Nonresident 


P-24 Petition for Administration 
Nonresident 

P-25* Oath of Witness to Will 

P-26* Application for Appointment of Com 

missioner to Prove Will 

Commission to Prove Will and Oath of 

Witness 

P-28* Order Admitting Will to Probate 

P-29 Order Appointing Personal Represen- 
tative and Setting Bond 

P-30 Petition to Waive Bond 

P-30A Waiver 

P-31 Bond of Personal Representative 

P-32 Oath of Personal Representative 

Designation of Resident Agent and 

Acceptance by Residen: Agent 

Oath of Corporate Personal Represen 

tative 

Letters of Administration 

Notice of Administration 

P-36 *Proof of Service of Notice of Admin 
istration 

P-37 *inventory 

Petition for Allocation of Spouses 

Share - Intestate Estate 

39 Order Allocating Spouse's Share 

40 Petition t» Set Aside Exempt Property 

41 Order Setting Aside Exempt Property 

-42 Petition for Family Allowance 

43 

44 


Intestate 


P-27 


Order Authorizing Family Allowance 

Petition to Set Aside Homestead Real 

Property 

Order Setting Aside Homestead Real 

Estate 

Claim of Elective Share by Spouse 

Petition for Determination of Elective 

Share 

P-48 Order Determining Elective Share 

P-49 Proof of Claim by Personal Represen 
tative 

P.50* Statement of Claim 

P-51 Objection of Claim 

P-52* Release of Claim 

P-53 Petition to Extend Time for Filing Final 
Accounting and Petition for Discharge 

P-54 Order Extending Time to File Final 
Accounting and Petition for Discharge 

=) 55A Final Acc ounting 

5B ® Final Accounting. continuation 

Accounting. conclusion 

P-56* Petition for Discharge 

P-57 Notice of Final Accounting and 
Petition for Discharge 

P-58 Waiver by Beneficiary of Accounting 
and Consent to Discharge 

P-§9* Receipt of Beneficiary 

P-60* Report of Distribution and Disposition 
of Claims 

P-61% Order of Discharge 


VOLUME 52, NUMBER 10, DECEMBER 1978 


by The Florida Bar. 


The Florida Bar 
Attention: Peggy Alford 
Tallahassee, Florida 32304 


Enclosed is my check for $ 


name 


Developed by the Real Property, Probate and Trust Law Section. For sale 


. (Includes 4% sales tax.) 
Please send the Guardianship Forms checked below. 


address 


city zip 
PRICES _G-2.143 Return of Guardian of Property 
- First Page (First Alternate) 
$10.00 Minimum Order 
f f P rt 
$ .50 for 10 coples of any one form. —G-2.144 
All orders add 4% sales tax. __G-2.145 Return of Guardian of Property 
- Final Page (First Alternate) 
Commencement __G-2.146 Return of Guardian of Property 
No. of Sets (10 copies per set) - First Page (Second Alternate) 
G-1010 Petition for Appointment of —G-2.147 Return of Guardian of Property 
Guardian, single petitioner - Schedule A (Second Alternate) 
_G-1.011 Petition for Appointment of —G-2.148 Return of Guardian of Property - 
Guardian, multiple petitioners Schedule A (Second Alternate! 
—G-1020 Formal Notice —G-2.149 Return of Guardian of Property 
—P-8 Proof of Formal Notice - Schedule C (Second Alternate) 
—G-1021 Notice of Hearing —G-2.150 Order Approving Return of 
_G-1.030 Waiver and Consent to Appoint- Guardian of Property 
ment of Guardian —G-2.160 Certificate of Annual 
G-1040 Order Appointing Guardian Appearance of Guardian 
_G-1050 Oath of individual Guardian —G-2.170 Petition for Order Authorizing 
Designation of Resident Agent Payment of Attorney's Fee 
and Acceptance —G-2.180 Order Authorizing Payment of 
_G-1.051 Oath of Corporate Guardian Attorney's Fee 
G-1.060 Bond of Guardian _G-2.190 Petition for Order Authorizing 
_G-1070 Letters of Guardianship of Person Payment of Compensation to 
G-1071 Letters of Guardianship of Guardian 
Property __G-2.200 Order Authorizing Payment of 
_G-1072 Letters of Guardianship of Person Compensation to Guardian 
and Property _G-3.010 Resignation of Guardian and 
_.G-1.090 Inventory of Guardian Petition for Discharge 
_G-1100 Petition for Appointment of —G-3020 Order Accepting Resignation of 
Appraisers Guardian 
—G-1.110 Order Appointing Appraisers —G-3.030 Petition for Discharge of 
_G-1.120 Report of Appraiser (Single) Guardian 
_G-1121 Report of Appraisers (Multiple) —G-3.040 Receipt of Personal 
Representative, Approval of 
Administration Accounting, Waiver of Notice 
No. of Sets (10 copies per set) and Consent tc Discharge of 
Guardian 
—G-2.050 Petition for Order Authorizing _G-3.041 Receipt of Ward, Approval of 
— to Guardian Accounting, Waiver of Notice 
and Consent to Discharge of 
—G-2.060 Order Authorizing Periodic Guardian 
—a to Guardian of G-3.050 Notice of Hearing on 
G-2070 Onder on Petition for Discharge 
_G- Order Authorizing 
Payment for Assistance of Ward's —G-3.060 Order of Final Discharge of 
Dependent Guardian 
G-2071 Petition for Order Determining Special Proceedings 
Whether Payments Should Be No. of Sets (10 copies per set) 
Made for Assistance of Ward's 
Dependent (Guardian of __G-4.010 Petition for Order Requiring 
Property as Petitioner) Return and Demand for Service 
_G-2:080 Order Authorizing Payment for of Copy of Annual Return 
Wards Dependent __G-4.020 Order Requiring Guardian to 
_G-2.081 Order Authorizing Payment for File Annual! Return 
Ward's Dependent (On Petition __G-4.030 Petition for Order Designating 
ot Guardian of Property) Depository for Assets, and 
_G-2090 Petition for Order Declaring Acceptance 
Annual Examination Unnecessary _G-4.040 Order Designating Depository 
~G-2100 Order Declaring Annual Examin- __G-4.050 Depository's Receipt for Assets 
ation Unnecessary _G-4060 Petition of Foreign Guardian to 
—G-2110 Annual Report of Guardian of Manage Property of Non-Resident 
Person Ward 
_G-2120 Petition to Waive Annual _G-4.070 Order Authorizing Foreign 
Appearance of Guardian Guardian to Manage Property 
G-2130 Order Waiving Annual Appear- of Non-Resident Ward 
ance of Guardian __G-4.080 Petition for Voluntary Guardian- 
G-2140 Return of Guardian of Property ship 
- First Page —G-4090 Order Appointing Guardian 
—G-2.141 Return of Guardian of Property upon Petition for Voluntary 
- Interior Page Guardianship 
—G-2.142 Return of Guardian of Property —G-4 100 Petition to Remove Guardian 
- Final Page _G-4110 Order Removing Guardian 
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Jurisearch Is Proud To Offer 
The Highest Quality Legal Research 


You, as a practicing attorney, are intelli- 


gent, educated and hardworking. You do 
a lot for your clients. With JURISEARCH 


you can do more. Your profession 
is law, ours is legal research. You 
know that legal research is im- 
portant. In fact, legal research # 
is so important it’s our only 
business. 


You have heard of times when 
$300 or $400 of research 
has unearthed a line of 
reasoning and support- 
ing law that has won 
hundreds of thousands 
of dollars for a client. 
We all know of times 
when it has not. But 
with JURISEARCH legal 
research is never an 
expense — it’s al- 

ways an invest- 

ment. 


Attorneys who 

use JURI- 

SEARCH win 

more than just 

the case. 

$49,050* per 

year is what 

the average 

attorney in pri- 

vate practice 

takes 

home. 

JURI- 

SEARCH 

knows ever < 

penny is well earned. 

And we are helping many at- 
torneys earn more. Here’s how: Let’s 
say JURISEARCH'’s team of legal re- 


search experts works 20 hours for you. 
If your analyzing and acting upon our 
research product takes 5 hours, you 
have now delivered 25 hours of legal 
services to your client in only 5 hours 
of your time. That’s efficiency — that’s 
JURISEARCH. 


So, for professional legal re- 
search don’t go to your books 
to research, go to your phone 
and JURISEARCH. We will 
be happy to discuss our ser- 
vices. Or immediately begin 
researching your case within 
your budgetary and time con- 
straints. Samples of 

our legal memor- 

anda, trial or appel- 

late briefs, plead- 

ings, interrogator- 

ies, etc. are avail- 

able free with our 

brochure and 

order form. 


You do a lot for 
your clients. 
With JURI- 
SEARCH you 
can do more. 


**1977 Economics 
Study of Private Law 
Firms”, Daniel J. 
Cantor & Co., Inc. A 

/ national study noted in 
/ The Wisconsin Bar 
7 Bulletin (June, 1977). 


CALL TOLL FREE, 
1/800-227-0884. 

Inside California 

Call 1/800-652-1654. 


JURISEARCH. inc. 


National Research Headquarters, 215 Monona Ave., P.O. Box 1705, Madison, Wisconsin 53701 
Eastern Division, P.O. Box 12525, Philadelphia, Pennsylvania 19151 
Western Division, 660 Market St., Suite 206, San Francisco, California 94104 


© JURISEARCH Inc. 1978 
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YOUR NEW SYMBOL FOR 
PEACE MIND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to 
their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 
instructing them to obtain for him a land title insurance policy as the final protection of his 
ownership. 


Title & Trust Company of Florida is the oldest and one of the largest title insurance companies 
operating under a Florida charter. It points with pardonable pride to its successful career, and 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied 
customers whom it has served for more than 55 years. 


Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles 
anywhere in the State of Florida. 


TITLE ABSTRACTS 


INSURANCE ESCROWS 
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& TRust Company OR 


HOME OFFICE 
200 E. Forsythe Street, Jacksonville, Florida 
Telephone (904) 353-5661 
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Postmaster: Send Form 3579 to 
The Fiorida Bar, Tallahassee, Florida 32304 


Law office economics: 
doing the better job? 


Your time is too valuable to be used inefficiently. 
And where your time is concerned, the intricacies 
of legal research can be deceiving. No sooner do 
you Start on that seemingly easy problem than 
you find yourself buried for hours; and even 
then you often have no definitive appraisal of 
your legal position. Those precious hours spent 
tied down in legal research may be diverting 
your attention from other equally vital aspects 
of your busy practice. 


RESEARCH FOR LAWYERS is a solid alter- 
native. 


Because we can provide you with professional 
quality research in any major law area, and at a 
surprisingly moderate fee. 


Because we maintain a large staff of expertly 
trained and carefully screened researchers who 
are specialists in legal research methods, and 
who know the area of law they’re researching. 


And because of JURISINDEX® our unique in- 
dexing system, which enables us to draw upon 
the thousands of cases we have previously re- 
searched to speed a resolution to your problem. 


Where law office economics is concerned, doesn’t 
it make better sense to assign your problem to a 
researcher who knows the law area, and can use 
this knowledge to cut research time and effort, 
while not sacrificing thoroughness? 


Let RESEARCH 
FOR LAWYERS 
give you that extra 
edge. Call us today 
(toll-free) and from ; 
now on spend your for law 
time judging how _Fiorida Division of 
to apply the law American Legal Research Corp. 
rather than 
searching for it. 


Box 13777/Gainesville, Fla. 32604 
(904) 377-8300 
Toll-free (800) 342-6862 
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